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COMPETITION REQUIREMENTS IN PUBLIC CONTRACTING:
The Myth of Full and Open Competition

Marshall J. Doke, Jr.*

Introduction

O ne of the most fundamental differences between government con-
tracting and contracts involving private parties is the legal require-
ment for competition in public contracting. Individuals and private busi-
nesses may contract with whom, for whatever, and in any manner they
choose. They may choose to obtain some formal or informal competition
in purchasing products or services, but there is no legal requirement to do
so. Since there is no such requirement, there is no penalty for failing to
use competitive procedures or for using them improperly. Most non-go-
vernmental buyers may make any or all purchases on a sole source basis—
even from family members—buy more than they need or can afford, and
even accept whatever gifts, entertainment or “kickbacks” a vendor may
Marshall J. Doke, Jr. offer.

Like private individuals and businesses, “the Government enjoys the unrestricted power to produce its
own supplies, to determine those with whom it will deal, and to fix the terms and conditions upon which
it will make needed purchases.” ' However, as Mr. Justice Holmes said, the Government needs the
protection of publicity and form in order to prevent possible fraud upon 1t by officers.” Congress,
incident to its power to authorize and enforce contracts, may require that they be carried out only in a
manner consistent with its views of public policy.

One of the earliest and most basic protections adopted by the Government in public contracting was

-the requirement for competition. As discussed below, Congress has required the use of competition in
public contracting for nearly 200 years. There also is a long history of executive agencies resisting the
competition requirements. As stated by the House Committee on Government Operations, government
officials often seek to limit the number of vendors that can compete:

This tactic undermines the Federal procurement system and results in excessive costs to the
taxpayer. There is, unfortunately, a general attitude pervasive throughout the government that
expanding the competitive base for government procurement is too costly, burdensome, and
disruptive to agency activities. While the use of competition may not be considered worthwhile by
some officials, it is the only way for the government to obtain the best products for the best prices.*

Competition is not a procurement procedure but an objective, which a procedure is designed to
attain;’ it is not simply a means to an end, but rather an end in and of itself. Executive agencies

* Mr. Doke is a partner in the Dallas office of the law firm of McKenna & Cuneo. He currently is president elect and a member

of the Board of Governors of the U.S. Court of Federal Claims Bar Association and a member of the Board of Governors of the

«Boards of Contract Appeals Bar Association. He is a former chairman of the American Bar Association Section of Public Contract

Law and currently is the Section's delegate to the ABA House of Delegates. He previously scrved on the Board of Governors of both

the ABA and the Federal Circuit Bar Association and is a former co-chairman of the National Conference of Lawyers and Certified
Public Accountdnts.
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convinced Congress in 1984 that competition could be increased by relaxing competitive procedures.
These relaxed procedures (i.e., putting competitive proposals on a par with sealed bids) have phscured
and, in many cases, undermined the true goals of competition by allowing contfacts to be awarded to
higher-priced offerors based on undisclosed rating systems for multiple and subjective evaluation factors
such as aesthetics, corporate capability, employment policies, innovativeness, oral presentations, risk,
understanding requirements, etc. The increase of discretion in evaluation caused by the subjective
evaluation criteria in turn has led to increased bid protests by competitors attempting to learn what
rules were applied and why the discretion was exercised to their prejudice. »

Since competition is an objective and not a procedure, the goal of competition should be applicable to
all products and services acquired by the Government. This means that the goal of competition is not
inconsistent with the acquisition of commercial products.  While some of the Government's current
procurement policies (such as access to records, requirements for cost or pricing-data, rights in technical
data, etc.) and procedures (specifications, statements of work, inspections) may be impediments to
purchasing commercial products, a requirement for competition is not. The increased acquisition of
commercial products will necessitate different rules of competition, but the products can be acquired
competitively nonetheless. o - ,

That competitjon is under-attack is well known; there are various proposals pending in Congress and
the Executive Branch to further relax competitive procedures and even limit the statutory requirement
for full and open competition. (Ironically, these initiatives to curtail competition in the context of
domestic procurements are occurring at the same time that the Government is promoting the expansion
of competition in international procurement agreements.) What perhaps is not so well known is that
competition has been under attack for some time, with the resuit being that there has been an erosion of
the full and open competition standard. e S 3 o

This article reviews the background of, and current requirements for, full and open competition in
U.S. Government contracting. It is submitted that the avowed full and open competition standard has
been eroded to the point where it is today more myth than reality and that efforts to encroach still more
on this standard are unwise and unwarranted. Co

Background

Purposes and Benefits of Competition

The chief purposes of competition in public contracting are to afford private sector individuals and
entitics that seek to do business with the Government an opportunity to-de so, to obtain lower prices,
and to avoid fraud, favoritism, and abuse. ' .

The purpose of these statutes and regulations is to give all persons equal right to compete for
Government contracts; to prevent unjust favoritism, or collusion or fraud in the letting of contracts
for the purchase of supplies; and thus to secure for the Government the benefits which arise from
competition. In furtherance of such purpose, invitations and specifications must be such as to
permit competitors to compete on a common basis. Conditions or limitations which have no
reasonable relation to the actual needs of the service and which are designed to limit bidding to one
of several sources of supply are interdicted, and render the award of a contract made in such
circumstances voidable.¢ - -

It follows-that, in order to achieve the purpose of competitive bidding by government agencies, it is
necessary to eliminate or limit the discretion of contracting officials in areas that are susceptible to
abuses, such as fraud, favoritism, improvidence, and extravagance.’

In addition to ensuring that a procurement is open to all responsible suppliers, competition is intended
to provide the Government with an opportunity to receive fair and reasonable prices. Reports from the
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House and Senat¢ Committees considering the Competition in Contracting Act of 1984 (CICAY
estimated the savings from competition at between 15 and 70 percent per procurement.” Spme 2@ Years
carlier, the Department of Defense (DOD) reported to Congress that its studies showed that “each

- dollar “spent under price competition buys at least 25 percent more. " One year later, Defense
Secretary Robert S McNamara told Congress: S T L

Fallure to use competmon more extensively -in- Defense procurement in the past has not- only

~ resulted in higher prices, but has also deprlved us’ of the beneﬁts of a'broader mdustrtal base
among suppliers, both large and small L R
-The benefit of competition both to the Government and to the pubhc in' terms of prlce and other faotors
-1s directly proportional to the extent of ‘competition.”” ™ - e
" The legislative history of CICA identified‘othiet benefits of competmon. namely. curbmg cost growth

promoting mnovatlve and techmcal changbs and lncreasmg product qualrty and rehabtltty u

L IR 37 ’,- S et

The last, and posstbly the most 1mportant beneﬁt of competmon is fts: mherent appeal of “fair
play.” Competition' maintains: the integrity in“the expenditure-of public funds by¢ ensurmg that
government contrdcts are:awarded on the basis of ‘mertt rather than favontrsm."‘ :

A U PP SRR S
H:story o{ Competmon Reqmrements T
During the Revolutionary War,: government purchasing was charactenzed by sharp practlees
profiteering, and kickbacks. Over the years, competition and sealed bidding were- gradually adopted in
order to combat fraud and abuse.' Congress established the requirement.for competition .in: cdntractmg,
with -formal advertising as the preferred method, in 1809.:™ Various other statutes.requiring Tormal
advertising were, enacted bétween 1809 and 1861, when. theilaw: requiting advertising for. all purchases
and contracts for -supplies or services (except :personal services) was enacted.” This law later became
Section 3709 of the Revised Statutes, which was the principal government procurement statute,
Section 3709 did not expressly describe the scope of required competition. The “advertising” method
itself suggests unlimited competition. The statute implied, therefore, the broadest possible scope of
competition. As early as 1931, the Comptroller General referred to the scope of required competition as
“full and free” competition *® and “full and open’ competmon # He said every cffort should be made to
“permit the broadest field of competition.” * As stated in- a*Department of Defense _procurement
presentatton to the Procurement Subcommtttee of the Senate" Commtttee on Armed Services in 1960:
Section 3709, Revnsed Stat‘utes, contemplates that in purchasmg for Govemment needs the mdest
competition possible be had, and that all qualified persons: Be.given opportunity. to-compete. To
confine invitations to bid [to] a comparative few of those in posmon to supply the needs of the
Government is not in comphance with the statute.. : . S .

P I U R . LA e

(Emphasns added)” S i_ S : R Cm

1 B '.(_. Ut
: .

> o

"At the begmmng of World' War I, Congress ‘gave the Presndent emergency authonty to enter
into contracts and modifications of cohtratts-without regard to other provisions of law based upon
ﬁndmgs that such-actions would facilitate the ‘Prosecution of the war.# This emergency authority
expired at the end of the war. The subject of peacetime procurement was considered by the
Procurement Policy Board of the War Production Board, which was composed of representatives of
the various contracting agencxes This resulted in 4 recommendation for new legislation to' permit
the use of negotiation “rather than the rigid limitations of forrhal advertising, bid and award
procedures.” * This recommendation resulted-in the Armed Services Procurement Act of 1947,
which contained a general requirement for advertising for-bids but permitted negotiation in 17
exceptions contained in Section 2(c) of the law.*

Published by THE BUREAU OF NATIONAL AFFAIRS, INC., Washington, D.C. 20037



¥

5-6 - SPECIAL SUPPLEMENT

= . -1

Section 3(a) of the Armed Services Procurement Act stated that whenever advertising is
required: '

The advertisement for bids shall be a sufficient time previous to the pﬁrchase or contract, and
specifications and invitations for bids shall permit such full and free competition as is consistent

with the procurement of types of supplies and services necessary to meet the requirements of the
agency concerned. : S ‘

(Emphasis added.) ” There was no discussion or explanation of the phrase “full and free competition”
in the feports accompanying the legislation. For some unexplained reason, the phrase was changed to
“free and full compctition” when the law was codified as 10 U.S.C. § 2305 In advocating the
legislation, Congress was told: S A

The War and Navy Departments firmly support the principle that, in peacetime, competitive
bidding should be the ordinary method -of procurement. The primary purpose of the bill is to
permit the War and Navy Departments to award contracts by negotiation in those exceptional
Cases where the national defense or sound business judgment dictates the use of negotiation rather
than the rigid limitations of formal advertising, oid and award procedures.”

The legislative history states that the purpose of the Armed Services Procurement Act was to “return to
normal purchasing procedures through the advertising-bid method on the part of the armed services.” *
‘The statutory requirement in formal advertising for “such full and free competition as is consistent with
the procurement” also was included in' Section 303(a) of the Federal Property and Administrative
Services Act of 1949, which was applicable to civilian agencies and which contained 15 exceptions
permitting negotiation. ' '

Current Competition Requirements

In the years following enactment of the Armed Services Procurement Act and the Federal Property
and Administrative Services Act, negotiation became less the exception and more the rule. By 1960,
negotiation  accounted for 85% of ail federal contract dollars and, as a result, the Armed Services
Procurement Act was amended in 1962 to encourage the usc of formal advertising and to obtain more
competition in negotiated procurements.” Based on its continued concern over the use of noncompetitive
procedures, the Senate Committee on Governmental Affairs held hearings in 1982 at which the
consensus among the witnesses was that ‘““competition in government contracting may be the require-
ment, but not the practice.” » Congress responded with CICA, the objective of which was to “establish
an absolute preference for competition.” * , i . ,

CICA amended the Federal Property and Administrative Services Act to require that, with certain
exceptions, civilian agencies use “full and open competition through the use of competitive proce-
dures.” ** CICA also amended the Armed Services Procurement Act to require (also with exceptions)
that bids and proposals be solicited “in a manner designed to achieve full and open competition for the
procurement.” * CICA amended both laws to permit “restrictive provisions or conditions,” but only to
the extent necessary to satisfy the needs of the agency or as authorized by law.” The House-Senate
Conference Committee said this and other provisions were included “in order to maximize, rather than
limit, competition.” * v _ _ ,

The Senate provisions leading to CICA had used “effective” competition as the standard for
awarding contracts (i.e., a marketplace condition resulting from the receipt of two or more independent-
ly submitted bids or proposals).® The Conference Committee, however, substituted the “full and open
competition” standard, stating:

The conference substitute uses “full and open™ competition as the required standax.‘d for
awarding contracts in order to emphasize that all responsible sources are permitted to submit bids
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or proposals for a proposed procurement. The conferees strongly l')eliqve that the procurément

process shoidtd “be open to all capable contractors who want to do business with the Government.

The conferees do not intend, however, to change the long-standing practice in which contractor

responsibility is determined by the agency after offers are received.® -

The phrase “fiill and open competition” was defined in CICA to mean: that ‘“all responsible sources are
permittéd to submit sealed bids or competitive proposals,” and the phrase “competitive procedures” was
defined to mean “procedures under which an agency enters into a contract pursuant to full and open
competition.” *

The strong congressional policy favoring competition also was reflected by.the CICA provision
establishing in all executive agencies a""‘ét')_m_pclitipn:a,c,ivogqtq“,:_'.withftl}l; specific respansibility for
challenging barriers to and promoting full and open competition in the progurement of- property and
services.” This strong policy has been intérpreted as requiring agencies to. satisfy more. stringent
requirements than had previously been the case in order to enter into contracts using other than full and
open competition.* -

: . A
e TR S [N T P S Ut

. Exceptions to Competition Requirerr ents '~ oo i)

There are nine ‘exceptions 'to’ the fequirement for ull and open.competition,. They are listed here to
illustrate current flexibility in government dgquisitions., The first seven are .expressly stated-in CICA;
the eighth is implied in CICA, and ‘the last is détived from case law. N

. i ¥ . k] T, (AR I SN t B R
1. Limited Squrces — Full and. open competition is not required w‘hcnj';;rqp;c;gy'_or (Services- are
available from one source and no other type of supplies or services will satisfy the agency’s needs.“
Since 1987, DOD, the National Aeronautics and Space, Administration, and the Coast Guard can: use
this exception if the property ‘or services are available only from “a limited’ number of responsible
sources.” * This autHlotity may ‘be used in ‘certain cases fof contracts based on; unsolicited' research
proposals and follow-on contracts for a major system or highly specialized equipment.% *

T S TR P R
2. Urgency — Full and open competition is not required when an agency's need for property or
services “is of such an"unusual and compelling urgency that the Government would be serigus)y injured
unless the agency is permitted’to limit the riumber of sources ffom which it solicits bids or proposals.” ¥
Agencies using this exception, howéver, must’ request offers from as many potential sources as
practical.* An urgency “justification does 'nof support the procurement_of, more than a,minimum
quantity needed to satisfy the immediate urgent requirément and should. it continue for more than a
minimum time.* Further, urgency may Justify award of a contract but not the inclusion of, contract

“options.® - Y - T el T P

3..Industrial Capability and Availability — Another cxcéf)t,i_'o'n_", is 'avg,ilz’lblé!tg"l'a"viaraﬁ contracts to

maintain the availability of a" facility, producer, manufacturer, or supplier in case of a national
- . S cxs . o " .l L0, P RS . to e .

- emergency or to achieve industrial mobilization or ‘to establish or maintain an essential engineering,

research or development 'cg‘"gaﬁi‘lity to be provided by an educational or other nonprofit institution or a
federally-funded research and development center,™ ' ! Lo

. P
4 - - S

4. lnt‘érn’qi‘tional 'Agréeth‘eﬁts f_é 'F:ull'éﬂind"'qbqhszpmpet_iiiqn" :ié.no't teﬁhircd{ when -an international
agreement or treaty, or the writtén direction of a foreign government reimbursing the agency for the
cost of the procurement, has the effect of p_rg,_c,ludjng full and open competition.” This is the authority

used for foreign military sales (EMS) upderlth'c

Arms Export Control Act.”

5. Authorized or Required by Law — If a statute ‘“expressly” authorizes or requires that the
acquisition be made through another agency or from a specified source, or if a brand-name commercial
item is needed for authorized resale, fuli and open competition is not required.* This authority is used
for awards under the Small Business Act's Section 8(a) program, purchases from the Federal Prison
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Industries, purchases from nonprofit agencies for the blind or severely',handicipped. and gdi,;-}nmem
printing and binding.* . .

6. National Secuntv — Full and open competition need not be. utlllzed when the dlsclosure of the
agency's needs would compromise the national security unless the agency is permitted to limit the
number of sources from which .it solicits bids or ‘proposals.® Agencies relying on this exception are
required to solicit as many sources as practicable, and classified procurements should be competed
among all contractors having proper security clearances "

7. Public Interest — The head of an agency may determme that it is not in the pubhc interest to

~utilize full and open competition for a particular procurement. but Congress must be notified not less

than 30 days before award.®* This exception was not in the House or Senate versions of CICA but was
added by the Conference Committee.® '

8. Small Purchases — An implied exemptxon from full ‘and open competition is contained in the
CICA provision requmng specral simplified procedures for. small purchases which states that, for
these procedures the agency shall promote competmon to the maximum extent practicable.”

9. Reprocurement Contracts — The. Comptroller General has consrstently held that, when a
reprocurement is for the account of a defaulted. contractor, the procurement statutes and regulations
govermng regular procurements are not strictly applicable, but competition should be obtained to “the
maximum extent practicable.” ¢ '

- Basic Competition Requiréments |

Overview

Congress historically has established goals of competition and described general methods of
obtaining competition (e.g., advance planning, market research, formal advertising, sealed bids,
competitive proposals) but has left the specific requirements and “rules” of competition to the
Executive Branch. The legislative history of both the Armed Services Procurement Act and the Federal

~Property and Administrative Services Act indicates that Congress felt it unusual and unnecessary to
prescribe detailed and restrictive requirements that could be dealt with appropnately by administrative
regulations.* As discussed below, there have been a few “rules” added to the laws in recent years.

No real attempts have been made to evaluate the essential requlrements of “competition.” Certain
elements or rules have been identified by the Comptroller General on a case-by-case basis, and some of
these are inciuded in the “rules” for sealed bidding ® and competitive proposals “ in the Federal
Acquisition Regulation (F AR). When thie Senate’s version of CICA used “effective competition™ as the
standard (as opposed to “full and open competition,” which was ultimately substituted by the House-
Senate Conferénce Committee), the Senate Report said it was not amenable to rlgld definition:

Although *“‘effective competition™ is not amenable to rlgld deﬁnmon, 4 descnptlon is 1mportant to
establish the thrust of the legxslatlon and the rationale for many of its provisions. Five components
characterize “effective competition™: (1) the information required to respond to a public need is
made available to prospective contractors in‘a timely fashion; (2) the government and contractor
act independently; (3) two or more contractors act independently to respond to a public need by
offering property or services which meet that need; (4) the government has expressed its need in a
manner which promotes competition; and (5) there is no bias or favoritism, other than required by
law, in the contract award *

The Conference Committee substituted “full and open” competition to emphasize that all responsible
sources should be permitted to submit bids or proposals.*
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Maximize Caompetition . : -
There is one clear description from Congress of the scope of competition mandated by law — the

~ maximum possible f:ompctition. This is evidenced from the legislative history of CICA,* the implement-
ing procurement regulations,” and the bid protest dases” interpreting the law and regulations® The

-

Comptroller General- has sstated that it is a “general rule of,fedérdlfptochrcnfém"' that specifications
‘should be drafted in such-a manner that “competition”is maximized" unles$a réstrictive fequirement is
necessary to meet the Government's minimum fiééds. CICA inTposes a ‘clear requirémenit that agencies
undertake an affirmative effort to maximize “coinpetition.” The ‘one limitatiori on the’ scope of
competition is the CICA provision permitting restrictive provisions or canditions, but only to the extent
to satisfy the needs of the agency or as alithorized by law.” R S

"One result of the requirement tomaximiize’competition is that all' 6fferors must be considered, and no
responsible source can be excluded from ‘the competition _without justification.” The Comptroller
General has repeatedly stated that he will give careful scrutiny to'an allegation that someone has been
denied the opportunity to compete for a particular contract.™

The requirement to consider -4ll respbrfdible Sourcés does ‘not_requiré’ an " dgency’ té. ‘delay a

procurement until a particular vendor is ablé 16"com Sete, The requiremert for full and open competition
does not mean “that an agency must delay’satisfying its own need in ordEr to allow a vendor time to
develop the ability to meet the Government's requirements.” ™ One reason there is no such requirement
‘Is that the law defines a “responsible source™as a prospective contractor wha is ablé to’¢omply with the
required or proposed delivery or performance’schedule.® < ¢ T T T o TS TR

- o eim
T, )

T

Rules of Competition [

One of the most basic requirements of any type of competition (sports, cards, artistic awards, etc.) is
that there be rules and that the rules be enforced.-Even in business and social relationships, there are
“unwritten” rules to which people must conform in order to remain included in the group or avoid
“penalties.” As the type of competition becomes more sophisticated and the stakes grow: larger, it is
increasingly important that the rules of competition be adequately defined and uniformly enforced.
When this daes not occur, many participants simply drop out of the competition. .. .. :

In government contracting, there is an inherent conflict between the desires of potentjal contractors
and  those 'of the Governmgnt. Potential tontractors want very specific information .regarding the
‘Government’s requirements and the rules of competition in order to decide whether or not to expend the
time and effort a'i;d_i_ndgr,,' the cost ‘of engaging in the competitjon. For their part,.government agencies
at least pay lip sérvice to corripetition, but the actual users of supplies or services usually would prefer
no competition at all and chafe at the rules and ““red tape” of procurement procedures. The government
users usually. know the vendar they want or prefer, and describing their réquirements adequately for

«competition in specifications of statements of work often is not a high priority (and, unfortunately, the

-

technical pegple tasked with "w‘ritiﬂg"tii‘cude"sfcript'ions usually are not on a career fast.track). It is not
surprising that spegifications written around the product of a particular vendor are frequently
developed. Nor is it surprising that government officials “split” a requirement to get below a specified
dollar threshold for full competition.” S '

One of the most basic pripciple§ of federal procurement law is that specifications must be sufficiently

definite and fre¢ from ambiguity so as to permit competition on a common basis.” If specifications are
ambiguqus, competitors interpret them differently and, as a consequence, their bids or proposals are not
comparable because their offers are made on a different basis.™ Indefinite specifications also preclude

real competition: '

If bidders are invited to offer equipment varying from the specifications to some undéﬁncd extent,
the bidders may loosely be said to be in a position of equality in that each may qﬂ'c:: ,v,"h?t, ly;
chooses, but there is totally lacking any basis for bidders to know what they are bidding for or
against.”
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These principles also are implied by the statutory requirement that agencies specify their needs and
develop specifications in a manner that permits full and open competition.* Even in acquiring
commercial products, an agency is obligated to describe the item in a way that identifies the agency's
needs with sufficient detail and clarity 'so that all vendors have a common understanding of what is
required under the contract in order that they can compete intelligently on a relatively equal basis.*

Another fundamental rule of competitive procurements is that ail offerors must compete on a
common basis. Each competitor has the right to assume that the essential requirements of the
solicitation are the same for all bidders or offerors.®? Competing on an equal basis encompasses the
notion that vendors bid on the same terms, conditions, and specifications.” When an agency relaxes its
requirements, either before or after receipt of proposals, it must issue a written amendment to notify all
offerors of the changed requirements.* The statutory requirement that bids and proposals shall be
cvaluated, and awards made, solely on the factors specifiéd in the solicitation * also reflects this
concept. Also, an evaluation that incorporates more or less than the work that actually will be awarded
fails to comply with the requirement for full and oper competition.* Essentially, these rules mean that
everyone should have an equa! opportunity to compete for award of the.contract.¥ '

The procurement statutes also now include “rules” requiring: that all evaluation factors and
subfactors, and the relative impcrtance assigned to each, be included in solicitations for sealed bids and
competitive proposals.* A new requirement in the Federal Acduisition Streamlining Act of 1994
(FASA) (discussed below) requires that requests for proposals disclose whether all evaluation factors
(other than cost or price), when combined, are significantly more important, approximately equal to, or
significantly less important_ than cost or price.® The statutes include a few very general provisions for
opening bids, evaluating bids and provosals, and awarding contracts.® - '

Perhaps the most important rule of government. contract competition is that the Government must
deal fairly and honestly with all offerors competing for federal contracts.” One decision expressed this
rule as a requirement that vendors receive impartial, fair, and squitable treatment.”

Adequacy of Competition

The legislative history of CICA suggests the test for full and open competitior. is whether all qualified
vendors are allowed and encouraged to submit oFers and a sufficient number of offers is received to
ensure that the. Government’s requirements are filled at the lowest possible cost.” The propriety of a
particular procurement rest- upon whether adequate competition and reasonable prices were received

by the Government. In this connection, the Comptroller General has said regarding the exclusion of
competitors: I C : : ' :

An agency has satisfied CICA’s full and open ‘competition requirement when it makes a diligent
good-faith effort to comgly with the statutory and reguiatory requirements regarding notice of the
procurement and distribution of solicitation materials, and’it obtains a reasonable price.*

The test is whether a fair and reasonzble price is obtained in response to the solicitation and not
whether a lower price could be obtained if one or more competitors were given ancther chance.”

Permissible Restrictions on Competition

General Authority

In addition to the statutory exceptions to the requirement for full and open competition discussed
above, agencies may include restrictive provisions or conditions in their solicitations even whcrp full and
open competition is required to the extent necessary to satisfy the agency’s needs.* One bid protest
decision stated that all procurements involve inherent limits on competition because the use of
performance or design specifications is, by definition, restrictive; therefore, the r'eal. rule is that
specifications cannot be unreasonably restrictive.” The right to impose reasonable restrictions under the
advertising requirements of Section 3709 was recognized as early as 1895 by the Comptroller of the
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Treasury, who said, that if the specialized supplies could not be obtained from ordinary dealers, it was
- permissible to “provide in the advertisement for such supplies that proposals will be limited to the class
- of people competent: to furnish -the character of articles required.” * Where -a- solicitation includes
requirements that restrict the ability of offerors'to compete; the agency mast have a reasonable basis for
imposing the requirements.” . . T T T S L P IR S LA S o

When a solicitation is challenged as being:unduly restrictive “of competition, it is- the procuring
agency’s responsibility to establish that the specification.requirement is; reasonably necessary to meet its
. minimum needs.'” In such cases, the Comptroller.General réviews the recotd to'determine whether the
. . requirement has been justified. The adequacy of the agency’s justification is ascertained by evaluating

-whether the agency's explanation is reasonable,i.e., whether-it caa withstand logical scrutiny.* Stated
another way, the issue is whether the restrigtion: is “rationally premised .and reasonable.” ©* . -

. The Comptroller General does not ‘weigh the:advantages and disadvantages of the agency's -chosen
approach; his sole .concern is whether the: restrictions. are reasonably necessary to meet the agency's
mifimum needs.'”. The Comptreller :Generai, has: recognized :that avoiding ‘significant “unnecessary
delays or avoiding .unnecessaty <duplication'of.costs:may justify restrictions on ‘competition.'™ If a
rational explanation,.is not. provided; howevet, the' provision wilt be held' undily restrictive.'™ The
remainder of this, section -will ‘discuss -major categories of circumstances in> which restrittions on
competition have been justified. .. ¢ <. mir Lo e T e ey ot
Approved Praducts’ . VT U LT

The procurement regulations describe: three: types of product prequalification that fhay be used to
restrict competition in connection with solicitations for -products; ‘namely, qualified biddérs list (QBL),
qualified manufacturers list (QML), and qualified products ¥ist (QPL)."% These involve the pre-testing
of a product to demeonstrate compliance with.a. specification tequirement:(which is not-a: responsibility
issue of ability or capacity of an offeror.requiring referral to-the Small Business Administration if the
product is not qualified).'’ ' T -

A procuring agency may limit competition for the supply of parts if doing so is necessary to ensure
the safe, dependable; and, effective operition of equipment.!® Such Testrictiofis are permissible where
doing so.is necessary to ensure the procuremerit of satisfactorysend products or the mainteaance of a
high level of quality ‘and reliability  necessitated by. the .critical application ‘of ' product.'” The
Comptroller General will;-however, even review..use of 2a-QPL toxdetermine whether the restriction is
- reasonable.'* .. .. . IR T PR T G I A VE R R

There are special statutory procedures that must be followed if qualification requirements are
imposed.'! Agencies must provide offerors with a prompt opportunity to demonstrate their qualifica-
tions."% This includes informing patential offerors of the requirements that must be satisfied-in:6rder 10
become. qualified.'"® The agency also .must ensure that an offeror is promptly. informed as-to :whether
qualification has been attained and,’if not, promptly furnish specific-information -why qualification was
not attained.'* An agency’s failure to act upon a request for approval within a reasonable time deprives
the offeror of a reasonable chance to compete and; thesefore, is.inconsistent with CICA’s mandate for
full and open competition.'”. However, an agency. is not required. to delay a procurement in order to
provide a potential offeror an opportunity to become approved.'*

Bonding Requirements - v s

Although bonding requirements may result in a restriction of competition, an agency may impose
such requirements in appropriate circumstances as a necessary and proper means to secure fulfillment
of the contractor’s obligations:'” As a general rule, agencies are admonished against the use of bonding
requirements in nonconstruction contracts, but the use of bording is permissible where needed to
protect the Government’s interests.'"® In reviewing challenges to bond requirements, the Comptroller
General will merely look to see if they are reasonable and imposed in good faith.'” One area where the
requirement frequently has been justified is where the agency states that the continuous operation of
services is absolutely necessary.'® Bonding requirements have been approved regardless of whether the

: - ~ IPE - . “
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agency's rationale comes within the four reasons for a performance bond ‘atticulated in FAR §
28.103-2(a)."” The restriction on competition may be justified even where small business concerns '

and small disadvantaged businesses ' may be excluded from competition because they are unable to
obtain bonds. : : R bt

Bundling and Tota! Package Procurements

Solicitatioris that combine or_in;cgra’te separate; multiple requirements into a single contract are
called bundled, consolidated, or total package procurements.' Such procurements have the potential
for restricting compétition by excluding firms that can furnish only a portion of the requirement.'
Accordingly, the Comptroller General will object to' such procurements where a bundled contract or
total package does not appear necessary to satisfy the agency's minimum needs. " ' '

One justification frequently used to consolidaie requirements into a total package is thie “single
contractor” aigument. Bundling has been uphéid where a single contractor was required to ensure the
effective coordination and integration of interrelated tasks or where procurement by means of separate
acquisitions woald involve undue technical risk or would defeat a requirement for interchangeability
and compatibility.'” Another example is where there is a need for a single prime contractor to be
responsible foi-all phases of design, development, and testing.”” A single contractor approach for the
upgrade of a jet cngine was justified on the basis that the Government’s buying, storing, and issuing
parts on an individualized basis would require excessive effort and would jeopardize the schedule and
flow of engines through the government depot facility.” A single contractor approach also was upheld
to ensure the effective coordination and integration of interrelated -tasks, ‘including the timely
availability of components.™ The Air Force even supported the need to integrate landscaping and
construction requirements into one procurement to aliow for “efficient and economical processing of the
contract work.” "' 4 ‘

An agency’s minimum needs include the need to procure supplies and services on the most
cost-effective basis, and the possibility of avoiding unnecessary: duplication of costs may justify
consolidating several requirements under a tota: package approach.® An agency’s decision to procure
under a totai package approach was upheld in the absence of evidence that the approach did not ensure
the ‘most cost-effective method of procuring the items and when, in doing so, the' agency avoided
unnecessary administrative costs.””” In appropriate circumstances, the agency’s staffing resources can
and should be properly considered in fashioning contracis that will satisfy the Government’s minimum
requirements at the lowest reasonable cost." On the other hand, concern about incurring additional
costs can justify restrictions on competition only in unusual circumstances, the existence of which must
be clearly demonstrated. Generally, where an agency concludes that having separate contractors may
lead to additional costs, the proper course is not to restrict competition, but rather to structure the
solicitation evaluation criteria so as to take all costs into account."* However, in one case, the small size
of an agency’s contracting staff was held to justify the agency’s combining electronic systems
maintenance and operation, refuse collection, and janitorial services.** -

Other reasons used to justify bundling requirements include the need to ensure military readiness,"”
the need to avoid unacceptable periods of downtime for an emergency communications system during
an upgrade and expansion effort,”® and the need to combine educationai services to provide for low
enrollment areas and to provide for a complete program."” An agency should consider minor
adjustments to its bundling of purchases if a protester shows that the structure of the package reduces
competition and that it may cost the agency more money than the package will save because of the
reduced competition.'* ’ o ‘

Contractor Qualifications

The prequalification of offerors, as opposed to the prequalification of products, generally results in
an unwarranted restriction on free and open competition."! Nevertheless, under certain limited
circumstances, the prequalification of offerors may be justified.'? One example is where an agency
needs some assurance from a source independent of the bidder that a safety system (such as a fire
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alarm) warks.: Thus, a requirement for certification by Underwriters Laboratory or-Factory Mutual has
been upheld.'’ The Comptroller General generally has not objected to a requirement for, membership in
an industry. organization or a requirement that. products .conform. to standards by a nationally
recognized organization.' However, a requirement for a specific testing laboratory’s seal of approval
generally is considered unduly restrictive because prospective contractors should be permitted to present
other credible evidence that their items confotini to establishéd-starfdards.’» % "¢ T
An indirect form of prequalification.is to impose specific responsibility-type requirements on offerors.
For example, a solicitation requirement. for a, mipimum of two years’:corporate experience in providing
family service functions was upheld.as necé,;ssgry"tg ensure high quality services.'s Another,solicitation
requirement that certain key staff positions on cable ships be. staffed; by persons with experience aboard
that type of ship also was upheld."” Any solicitation requirement stating a_specific :and ‘objective
standard to measure an offeror’s ability to perform.is called a ‘“definitive respensibility criterion.” An
. agency may include definitive responsibility criteria provided that-the'icriteria reflect. the agency's
legitimate needs and the restrigtion gn competjfion,is reasqnable.™ . TR ‘

y - -
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Delivery Réquirements' A S 2 TS T S B J‘ sl Tiar il
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One of the best ;'gxa';pp!e(s of -a, permissible restriction, on.competition Anvolves : the. Government’s
required delivery for.the supplies or serviges. - short delivery schedule is, permissible sa Jong as it
reflects the Government’s legitimate ,minimym needs. There is no. requirement, that an.agency
understate its minimum necds merely to increase competition.'® The number of, possible sources; for an
item or service dogs fot determine.the restrictiveness of solicitation provisions,” Consequently, even if
only one firm can meet the delivery requirements, .this: does nat; establish that the agencys delivery
schedule is not reasonably related to its minimum .needs.'*" - : . Sy

Geographic Restrictions

An agency may restrict a’ pi‘oé;ircme'qg to biddegs or fo'e_ljofs.gvithjn.a specified geographical area if
the restriction is reasonably necessary for the agency to meet. its minimum needs, One category of
procurements in which such restrictiops are applied involves the location of buildings for goyernment
offices. The Secret Service justified a. restriction for its_offices to a designated area with_a central
location in Houston' near the Houstonian Hotel (the designated temporary residence of the President
while in Houston) with easy access tq major arteries to downtown,. in a close proximity.to the Houston
Police Department, close to the Federal Building, and. allowing for secured parking.™ A restriction to
an area near the courthouse, was justified on ihe i)gqis" that Justice Department attorneys had fo make
several trips to.the courthouse. cach day (with' bulky fijes,and boxes),* The Drug. Enforcement
«, . Adminisiration cxcluded the Canal Strect arca in New Orleans for its officc on the basis that the area
. posed unacceptable security risks for its agents./”” Government employee travel time has been held to be
a.legitimate consideration in determining an agency’s minimum needs for ’bﬁ(}é'spa(‘,e.'“"( o
" The necessity for government employee “travel also is a legitimate cor'l'_s"fdzerqtibii‘ in ‘assessing an
agency’s need for geographic restrictions based on'other ¢onsiderations:"”” Restrictions Hﬁe‘ﬁ;‘;n upheld
based. on.a demonstrated need for lose liaison between agency personnel arid the contractor and for
cl’osé‘éémr‘gj over docimenis_or data involved in a contract.* A geographical lﬁ‘cstrictiori:' was upheld
because of the agency’s operational need to improve efficiency by minimizing unproductive employee
. travel,"™ even if only to avoid traffic congestion' in a highway tunnel.'® Geographic restrictions for
facilities serving migtéky ‘recruiting stations alsd have been upheld to increase efficiency, reduce the
possibility of highway accidents, and improve the impression on military recruits.' Travel time-is not
just a cost consideration. One protester argued that there were commonly used.tpethods of determ_m!ng
travel cost that could be incorporated into the solicitation to increase competition, but‘ the restriction
was justified on the basis of quality assurance requirements and to avoid unproductive t_ravcl time
during working hours.'™ ;

[ O |
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Security -

Military readiness and security considerations to meet possible wartime or emergeacy conditions is an
actual need justifying restrictions on competition in appropriate circumstances.'®® One restriction which
may be needed is a limitation to potential contractors with security clearances. The degree to which
classified information must be protected by the use of certain security clearances is a matter within the
discretion of the cogrizant agency and will not be reviewed under the Comptroller General’s bid protest
function.” Potential competitors. may object that the clearance level is too high, takes too ‘long to
obtain. or that the agency will not even. initiate the application process until after award. The
Comptroller General takes the position, however, that the fact that a requirement may be burdensome

or even impossible for a particular firm to meet does not make it objectionable if it properly reflects the
agency's minimum peeds.'® = o o o '
Standardization - R |

The Comptraller General has recognized that, althcugh there may be some restriction on competi-
tion, an agency may specify brand name componests to be delivered as part of a system when the
agency has a legitimate need for the specific brand.'* One recognized agency need is to standardize
equipment.'” The need for standardization may involve sophisticated equipment, such as computer
keyboards, in.order to increase user friendliness and to eliminate time delays when operators must learn

" to operate new or different keyboards.'® The need to standardize also may-involve less sophisticated
operations, such as welding.'® : : o v

Urgency S

CICA requires that, even where urgency justifies limiting competition, the agency still must solicit
offers from as many potential sources as is practicable under the circumstances."™ Thus, an urgency
determination does not itself justify a decision to award a sole source contract.”™ The agency may limit
the procurement to the only firm it reasonably believes can properly perform the work in the available
time, provided the limitation is- justified." Since the agency can limit the competition to firms with
satisfactory work experience that it reasonably believes can properly perform the work, the agency is
not =ven required to solicit the incumbent contractor if it reasonably doubts that the incumbent can
perform the work.”” A military agency’s assertion that there is a critical need that has an impact on
military operations carries considerable weight with the Comptroller General."

Other Restrictions

A solicitation restricted to modified commercial off-the-shelf equipment was justified by the agency’s
desire to avoid the risks of purchasing an unproven design."” An agency may require a firm seeking
source approval to provide technical data from the original equipment manufacturer (even if the
informaticn is proprictary and difficult to obtain), so long as the data is reasonably necessary to
evaluate the product.'™ Solicitations requiring products “compatibls” with existing cquipment are
generally approved.'” Even a specification requiring uniformity of appearance with the agency’s
- previous acquisition was upheld.'™ An agency may specify items with superior performance characteris-
tics allowing for as much reliability and effectiveness as possible.'™ Some cases hold that a restriction to
new equipment,' or equipment with a maximum age, is permissible.'" At least two decisions, however,
have held that a restriction to new equipment was not justified.' ’

An interesting recent decision involved z sclicitation for instructional services that required the
contractor to be accredited from one of 10 accrediting associations. The protester contended the
requirement overstated the Government's needs because the Army was not awarding degrees, giving
academic credit, developing curricula, etc. The Army contended that the restriction was necessary to
reduce unacceptable risks, such as uncertified teachers, nonexistent lesson plans, and substandard
instructional material. The Comptroller General denied the protest.™
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Erosion of Competition and Purchasing Limitations

Contrary to the express purpose of CICA to increase competition, there has been a significant erosion
of “real” ‘competition in the last decade. A 1987 report by-the General Accounting Office (GAO)
reviewing DOD’s compliance with- CICA discussed awards reported by DOD as based on fult and open
competition but actually based on the submission 6f only one'offeror.™ In a' follow-up audit three years
later, GAO sampled awards repotted as based on full and open’competition and-the submission of only
one offeror and found that the agency had used practices-inconsistent with full:and open competition for
.one-half of the sample."™ The attenuation.of compétition has a diréct effect on. increased costs to the
Government because “the benefit ofccompetition ‘to both:the governmentsand to the public’in terms of
price and other:factors is directly proportional te.the extent of :competition.”: %, --.. .

-BOD has an entire program- devoted to the shrinking availability of sources of 'supply and recently
indicated that *“diminishing manufacturing sources is a major potential problem.” " A GAO report
stated that DOD does not have systems that provide information on the magnitude and. extent of the
problem of diminishing sources but the examples listed of causes of the problem included orily suppliers
ceasing production, discontinuing distribution; or.moving to'a.foreign countty.": The fact that vendors
may simply choose ot to:sell to the Government:was.not mentioned as a-pessible cause (although GAO
did say that the private sector. is increasingly .more‘sensitive. tosits .commiercial icistomers rather than
DOD). AT P N S ST IR 2 U R S T

In addition to:the decline.in the amount oficompetition, the guality of competition in: government
contracting has decteased in the.last decade. The quality of competition has eroded, not because of the
increased use of a particular method of competition (competitive proposals), but because of the failure
to apply effective rules of competition to this method. Competition by sealed bidding has been
recognized for over a century as a method of reducing costs, fraud, and favoritism. The reason this
method is effective is that the Fules:of competition ‘are fully disclosed  (timely.bids; responsive bids,
evaluation factors, bid guarantees; &tc.), there.are objective standards for the competition, the bids are
publicly opened to ensure the integrity.of the.system; and award is made to the low: responsive bidder

' elni Ty

(with “responsibility® ‘détermined separately). 7 ©* = o . o BT g

As discussed in'this section, thiere are factors and ¢circumstarices‘cutrently associated with competitive
proposals that are the antithesis to any formrof competition; namely, indefinite or ambigudus igoals (i.e.,
products or services); undiscloséd rules of ‘competition, discretiofary’ application:.of the rules, and
discretionary eriforcement of the rules. The ‘presence-of one or' midié of these factors or circumstances
undermines competition and causes ¢ompetitors to lose faith in th& intégrity of the system. When this
occurs, as in any type of competition, many of the best competitors elect not tq participate. In most
cases, a bad rule is better than no rule, and consistent application and enforcement of a bad rule often
is’ betier than discretionary application und enforcemerit of @ good rule.” "~ "= ol Lo

" Discretion and flexibility are desirable procurémént oals in' selecting differéat methods of procure-
ment or evaluation factors fot différent eircumstances, but discretion' and flexibility in ‘applying or
enforcing the rules-of competition to’each-method or evaluation factor areniot. In sealed bidding, when
you name the game, 'you disclose the rul‘e‘s;fln_ comipetitive proposals, as discussed below, offerors do not
know ‘if the *“‘game™:is low price, best: product;-lowest risk, highest quality, etc. Gevernment buyers
prefer the “tafeteria -plan” ‘of source selection; i.e., lodk at what is offered and- then decide what is
“wanted” and what can be pirchased with the aviilable:funds. This method of selection not only has led
to higher prices but also has seriously'érodéd on&-of the most basic historical:limitations on government
spending—the so-called “minimum needs” :doctrineithat has restrained unnecessary acquisitions for
~over 100 years. The factors and circumstancés:that have contributed to the erosion of competition and
the limitation on government spending will be discussed in this section.

Specifications _

It is a basic tenet of federal procurement law that specifications must be sufficiently dcﬁnitiyc s0 as
to permit competition on a common basis.' CICA and the FAR require that spe:cnﬁcatlons be
developed “in such manner as is necessary to obtain full and open competition.” '* This important and
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specific statutory requirement (to do whatever is necessary) is almost never mentioned in bid protest
cases. The Comptroller General has stated ihat, in addition to treating potential suppliers fairly, they
should be informed “as fully as possible of what it is the Government needs.” " Competitors must be
given enough information to know what they are competing for and what they are competing against."
“Loose™ specifications are similar to the poet Robert Frost's description of free verse—it is like playing
tennis with the net down. Contracting agencies have the responsibility for drafting proper specifica-
tions." The preparation of specifications and statements of work is a skill that is rarely emphasized or
even recognized in the Government. (The development of courses. of instruction for government
personnel in this area might be the best “investment” the Government could make in cost reduction.)

It is a fundamental principle of procurement law that ambiguous specifications preclude combpetition
on a common basis."™ An ambiguity exists if the specifications are subject to more than one reasonable
interpretation.” For example, a specification requirement for “first class material and workmanship”
was not sufficiently definite because the phrase was subject to varying degrees of interpretation.'™
Specifications permitting different offerors to -assume different. requirethents would improperly permit
proposals to be prepared on different cost and technical. bases.'” Procuring agencies have argued that
industry standards have not been. developed and offerors. should bé permitted to propose whatever
product they choose, but the Saw in the argument is that it permits cach offeror to define the
specification for itself and, to tha sxtent that offerors Jo so differeritly, they are ot competing on an
cqual basis.”* Other government agencies make the equally erroncous decision to reject an offer that
interprets the specification differently from the agency.'"” One impediment to convincing agencies that
specifications and statements of work should he more defiriite is the Comptroller General's position that
specifications need not be drafted in such detail as to eliminate all risk or remove every uncertainty.*®

Precise design specifications describing how a product will be manufactured are not required. The
Comptroller General has said, in fact, that design specifications “are generally inappropriate if an
agency can state its minimum needs in terms of performance specifications which alternate designs
could meet.” ® Performance specifications leave to the contractor the responsibility of choosing the
means, methods, and techniques for acc¢omplishing the contract work.® The Comptroller General has
said he will not object to specifications that are “written around” design features of a particular item
where the design specified is nacessary to meet the agency’s minimum needs,™ but that restricting a
solicitaticn to a specific make and model does not meet thie requirement for fu!l and open competition.™

A major problem with ambiguous spzcifications is the risk placed on contractors. If specifications
contain a patent or obvious ambiguity, the contractor is under a duty to inquire and seck clarification.®
The problem is the well-recognized “gray area” between when an ambiguity is obvious and when it is
not.™ The critical issue is the degree of scrutiny reasonably required in reviewing specifications.™ The
courts and boards of contract appeals necessarily have the advantage of 20-20 hindsight when deciding
this issue (and have riot experienced the pressures and time constraints in preparing bids or proposals).
In competitive proposals, an offeror can “interpret” the specification in its proposal (shifting the burden
of clarification back to the Government) and clarify issues in discussions. However, inadequate
specifications always undermine competition, and this factor almost always is ignored ‘in “reforfn“
initiatives. [t is a popular misconception that a low price means poor quality. If you are buying or se%lmg
gold and specify 98 percent purity, the price is irrelevant to quality if you specify the purity required,
inspect to assure the product conforms, and Feject aity noncoenforming products.

Undisclosed Evaluation Plan

Government agencies enjoy broad discretion in the selection of evaluation factors, and those facto::s
and the evaluation scheme will be upheld so long as the criteria used reasonably relate to the agency's
needs.™ As discussed above, the procurement statutes and regulations requirc'that‘the_ cva:luatl.on
factors and subfactors, and the relative importance assigned to each, be included in solicitations for bids
and proposals.® The Comptroller General has said it is “fundamental that offerors should be advnsed.of
the basis on which their proposals will be evaluated.” #* He has even released the source sel;ctlon
scoring plan in a bid protest case because it is “necessary to give the protesters a meaningful
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opportunity to develop their protests.” ' Nevertheless, the Comptroller General has consistently held
that only the ‘“broad scheme of scoring to be employed™ need be disclosed to competitor¥ tn the
solicitation.* The precise scoring method to be used need not be disclosed.”® Thése plans are internal
agency instructions.and, as such, do not give outside parties any rights "

Although the general rule-is that an agency may: not double count, triple count, or otherwise greatly
exaggerate the importance of any:listed.evaluation factor,” the failure to disclose the évaluation plan
poses a real problem in determining whether this.will be done. For example, *“experience” -might be
considered by the agerncy to :be -a:légitimate consideration. ander a number “of evaluation factors.
Likewise, “staffing” was found. to be a-legitimate eansideration under several evaluation subfactors.?"”
The failure to disclose the plan:also may, deprive comipetitors of the. knowledge that:bonus or penalty
points will be used in scoring. ¥4It is particularly difficult to understand how an evaluation: plan can be -
upheld as satisfying the.requirements, fos full 2nd open competition when the undisclosedplar allocated
points for performance exceeding satisfactory:compliance:** In upholding an undisclosed point: scoring
plan involving a brand-name-or-equal solicitation, :the :Comptreller Generalsaid:."i.c - -

. . N P S VR Lol e 8 R
In a competitively -negotiated brand ‘name - or: equal solicitation, we- consider unobjectionable
comparative technical: scoring where ndmsbeand-name-equipment may receive a’ higher technical
score than the brand name, if its performance is techaically siperior ‘to"the brand-'name. The
solicitation here clearly.put offerors:on natice 'that offers. would be comparatively-evaluated on a
point-scored basis;, provided technical evaluation factoes,.and ‘instructed offerors to!indicate ‘the
extent to which the offered:unit ¥meets or.exceeds? the. requirements.-Conséquently; ‘we think it
was unreasonable for the protester to'assume:that.a praposal:of ‘the brand ‘name would be scored
equal to an offer possessing merit beyond, the minimum- requiréments specified in thé RFP.: See
generally Computer Sciences Corp., B-189223, Mar:27,°1978;78-1 CPD ¥234. Thus; the:fact
that the protester may: have .been misled, while .unfortunate, does’ not rendér -the evaluation
impreper:® L RDERE SN P T G S BRI
T . ; onst e i

Another problem in failing to disclose;:the evaluation-plan-is that competitors are unable:to determine
whether or not the plan will give the source selection official i clear.understanding of the relative merits
of proposals.® In one: decjsion, the undisclosed ‘evaluation plan hall 10 separate evaluation factors with
undisclosed point sceres: assigned to them far use’ by the evaluators. The undisclosed ‘evaliation plan
even reflected that the technical evaluators were to.use aiscoring: guideline different: from:that to be
used by the contracting officer, who:was the source selectian authbrity. The protest was sustained for
other reasons, but diselosure of the evaluation plan initially in.the solicitation could-have resulted in
amendments that.would have avaided the issues.® - - -1, VT D ot ey

G {

A3

. Jt is most difficult to understand why agencies are:not required to disclose_the ‘scoring system.to:be
‘used.. Disclosure. would: climinate. the problems of determining -the .refative importance of evaluation
factors for disclosure and the preblems. that'will be caused by the new requirement in FASA (discussed
below) to disclose when factors are Ysignificantly? more.or-less important than. cost. If the scoring
system is valid, it should result in.the Government receiving proposals more closely responsive to what it
wants. If “technical” is rated 90 percent,and:cost is rated- 10 percent,, proposals will be structured in.an
entirely different manner. than they will be if cost is 90 percent and-technical -factors are-rated 10
percent. The only reasonable explanation is that the agencies want to use the “caleteria plan™ selection
method of waiting to:see what.is offered before deciding on the. definite-scoring. The. failure to disclose
the evaluation method has an obvious and adverse,impact on competition.- By analogy to-football, it is
like having a tie game with one play left and you do not know how many points you will get if you score
by running the ball, passing, or kicking a field goal. The Government will get much more “responsive”
proposals if it discloses the scoring system. S - o

The writer actually experienced this problem in trying to convince the chief procurement officer of a
local public agency in the Dallas area to disclose the ratings to be used in evaluating the systems oﬂ'e{ed
by compctitors. After vague and indefinite answers, the writer asked, “Who knows what the scoring
system will be?”” The answer was: “Only the Shadow knows.”
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Undisclosed Evaluation Factors - 8 . e
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Undisclosed evaluation plans prevent competitors from knowing how evaluation factors will be
scored. Another significant reason that competition has been eroded is that government agencies do not
disclose all of the evaluation factors and subfactors that will be scored or otherwise considered in the
evaluation. This problem exists notwithstanding an absolute, unequivocal maridate from Congress. that
such factors be disclosed in solicitations. I o ‘

Congress first required disclosure of evaluation factors in CICA, which requires solicitations to
include “all significant factors (including price) which the executive agency” reasonably expects to
consider” in evaluating competitive proposals: and their relative imporiance.”® This -provision was
implemented in Federal Acquisition Circular 84-5 by providing, in FAR § 16.605(¢), that solicitations
clearly state the evaluation factors znd any significant subfactors that will be considered in making
source selections and their relative importance.?* The Comptroller General's interpretations, however,
emasculated the requirement by holding that agencies did not have to disclose areas or matters that
were reasonably related to or encompassed by the disclosed criteria.” With respect to subfactors, the
Comptroller General held that agzncies did not have to disclose subfactors if they were “sufficiently
related to the stated criteria -so that offerors would reasonably expect -them to be included in the
evaluation” * or were “reasonably related™ to the stated criteria and the “correlation is sufficient to put
offerors on notice of the additioral criteria to be applied.” 2’ The Comptroller General did not require
evaluation subfactors to be reveaied to competitors even in bid protest cases.’* - '

Industry comiplained to the House Armed Servicss Committee that DOD often did not state
evaluation factors and that it was difficult to understand what the Governmient really wanted. This
resuited in an amendment to the Armed Services Procurement Act to expressly require that solicitations
include a statement of all significant evaluation subfaciors the agency expects to consider.” The
committee report accompanying the bill said: ’ B i

In reviewing this issue the committee became cognizant of an issue that it also believed
warranted atiention—the quality of the department's staternent in the solicitation of the factors on
which it will base its scurce selection decision. Industry coinplained that the evaluation factors
were often not stated or were not sufficiently detailed to- allow offerors to understand what the
department truly cousidered important. Without that knowledge they were left to structure offers -
that were often not consistent with the department’s needs. The department, on the other hand,
was concerned that if it were required to state in the sclicitation the evaluation criteria, including
all subfactors, and the weights that would be given those factors, the government would lose
flexibility in choosing the best offer, and the subjective judgments it is often required to make
would be challenged. - a ' g . '

The committee cannot stress enough the importance of the solicitation containing clear and
unambiguous descriptions of each significant evaluation factor and its relative importance. This
becomes even more significant if the department intends to award without discussion. The
committee believes it can resolve both the industry and DOD concerns by amending section 2305
of title 10, United States Code, to require the department to include in its solicitations a statement
of not only all significant evaluation factors, but all significant subfactors as well. Finally, it
recommends an amendment to provide that in prescribing the evaluation factors, the department
must clearly establish the relative importance of the factors included in the solicitation. The
committee encourages the department to provide as much detail as possible in describing the
significant evaluation factors and subfacters.™

The Comptroller General recognized that this meant the solicitation should contain “clear and
unambiguous information concerning how offers will be evaluated.” 2 ‘
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The Comptrolier General, however, continues to hold that factors “encompassed by or related tg,” M2
or “which might be taken into account™ * in evaluating, identified criteria need not be disclosed. With
respect specifically.{o the disclosure of evaluation subfactors even by DOD agencies, the Comptroller
General's position. is, that areas reasonably: related to.or encompassed by,** o “intrinsically related
to,” * the stated criteria do not have to be disclosed in.the solicitation. Thus, th& Comptroller General
held that “risk"! did net have to be disclosed as an evaluation factor or subfacior bécause consideration
of risk is inherent in the evaluation of proposals.?* The logical refutation of this position is that, under
this view, subfactors never would have to be diselosed.. 4I/ subfactors, by definition, are reasonably
related to or encompassed by the primary-factors (otherwise, they would not be subfactors). - -

The General Services Administration Bqard: of, Contract Appeals (GSBCA) takes a‘different view of
the disclosure requirements. In susfaining.a. protest .in' which the, Marine Corps: did not disclose it was
evaluating whether, and how much, -an. offeror’s :proposal. exceeded the Government's needs (and-to
which a dollar value was assigned),.the Board said: ~ + ~ - .- T S R S T R

S U PR SV T A TY BRI S DS STRNN (% RIREERER IR e
The Board has held that -any factor. which:sighificantly contributes to how'a potential offeror
structures its proposal or. which affects the selection- of an. awardee’ should' be disclosed ini“the

solicitation. Systemhouse Federal Systems, kuc,; GSBCA 9313-P, 88-2 BCA { 20,603,-at 104,122,

PR

. d

. : ~
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1988 BPD 1 33, at l‘3fTJhc fact that SAC,would be'examining the technical prapasals ‘to'determine
whether they exceeded. the requjrements-of the solicitation and waould be assigning a doliar.valueto.
those elements is such a significant factor, Offerors may structure Aheir proposals differently and..
may include additignal features in.their proposals-based on this knowledge. The ptopasal an offeror
submits based on the terms;of this solicitation could be markedly different than-the .profosal which
may have been submitted if the, evaluation. factors and cost savings adjustment had.been disclosed. -
Thus, the fact that. proposals would. be examined to determine. if they exceeded the requirements of -
the solicitation and the fact that a cost savings adjustment woyld be applied to those elements -
which exceeded the requirements should have been disclosed in the solicitation.?’

The GSBCA's statement explains clearlyhowcomp,eti}t_ionhas,‘b,een‘crodcd by the failure to-apply
one of the most basic rules,of competition; namely, stating what will be scored. It also should be clear
that the procuring agencies,are depriviag themselves of higher quality @roposals by failing: to disclose all
evaluation factors and subfactors. The awardee upder the present system may>merely be the offeror who
had the best guess (or, worse, inside information) ahout what the Goeverament. really wanted.-One of the
best expressions of this argument was made,_by, the Comptroller General in a case.in.which the. statutory
requirement to disclose. evaluation factorsiwas inapplicable: . . - .. . ... : - . .

v

Intelligent compegition assumes ‘the disclosure of the evaluation factors to be 'fuse,d"by:' the
procuring agency in evaluating offers submiticd and the relative importance of those factors.

. ) . TR Sall o e el s s Tire 3ot el aeTe
The current practices, it is submitted, are’ inconsistent with 'f‘mtclh_g’cq compétition.” '
. e o P S AREPCE I PR ’ o 4 . W ' A L
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~ - '3 O i A SN R A T
* Subjective and Unnecessary Evaluation Factors . ., = ~ .

One of the most important measures of the qualityof competition is the objectivity of the scoring.
There-almost never is any. doubt regarding the winner of.a marathon rdce ‘or a:-polé vault competition.
What distinguishes.these sports from professional wrestling? The answer is rules and their enforcement.
The integrity of the competitionis directly ‘proportional to the abjectivity of :the scoring method. The
less objective the scoring method, the more.opportunity: there. is-for .the mischief: that competition is
intended to avoid (favoritism, fraud, overspending, etc.). The integrity of the competition requires not
only that the judges are satisfied with the winner but also that the competitors believe that they have
been treated fairly. ' , . o . i

The quality of competition in government contracting has eraded due to the increased smumber as well
as the increased subjectivity of evaluation factors. Subjective scoring permits the judges to postpone
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deciding what they want until after the competitors have completed their participation. This, again, is
the “cafeteria™ selection method—you do not decide what you want until you go down the line with
your tray. This selection method has a major flaw—we all tend to buy too much when we go through
the buffet line. The same is true in government contracting; subjective evaluation permits the
Government to pay more for what it purchases (under the euphemism of “best value,” discussed below).
When non-cost factors are evaluated along with price, a higher score in subjective factors costs the

Government more money. : _

The Comptroller General has held that subjective evaluations are not improper; evaluation factors
need only reflect the agency’s actual needs.™” A legitimate question, however, is whether many of the
subjective evaluation " factors currently being. used in federal scurce selection really reflect the
Government's actual needs. One offeror was downgraded because " its proposal did- not show any
“creative or innovative thoughts,” ** and competitors in another procurement were rated for their
“visionary” appreoaches.* In another competition, proposals. were graded by the offerors’ “academic
credibility.” *? Proposals often are evaluated for the offerors’ iabor-management relations. One was
downgraded in this area because the evaluators reported “several employees were disgruntled because
[the offeror] refused to timely grant cost of living wage increases.” ** Another proposal was downgrad-
ed for containing insufficiently detailed strike/work stoppage procedures. Proposals frequently are
graded for the “oral presentation.” * One proposal was found unacceptable because of the contractor's
organizational chart.¢ A company’s plans for qua'ity control also frequently arc evaluated,*’ and the
Comptroller General has tecognized that different evaluators will have different perceptions regarding
the relative merits of proposed quality control plans.*: However, when a proposal’s quality control
program is downgraded for an undisclosed requirement to include the Government's participation in
the quality program, a more objective evaluatior method is needed,™ particularly where the evaluation
plan assigns more weight to quality than to price. Objective criteria are particularly important to
describe the Government’s actual needs in connection with the evaluation factor of customer satisfac-
tion ®' (i.e., how much “satisfaction” is enough). o o : :

[t may be impossible, or at least undesirable, to eliminate subjectivity in all competitive acquisitions,
such as the “aesthetic” evaluation factor for the design cf a building ** or the “visual impact”
consideration for the design of a bridge.** However, some rules, sta ndards, and guidelines for the use of
subjective standards {none <f whick exist today.in government procurcment) should be established
describing the types of factors permitted and the discriminators to be used in scoring. To analogize,
there is subjectivity involved in evaluating gymnastics and diving competitors, but there are well-defined
factors that are being evaluated and which are well known to all competitors.. >

Another reason cempztition in overnment procurement has eroded is that proposals are evaiuated on
the basis of factors that are remote to justifiable actual needs of the agencies. Comparative evaluations
of a potential contractor based on the vesting period for its cmployess’ 401(k) plan contributions,” the
employee sick leave policy,” the part-time or full-time status of =mployees, severance pay policy,*’
government contract experience,”* the importance of the contract to the offeror,? and membership in
professional organizations * seem hard to relate to the Government's actual needs. A comparative
evaluation of offerors’ minority business participation *' can result in the Government paying a hidden
price premium for socioeconomic programs. It also is doubtful that Congress recognizes that agencies
may be paying a price premium in janitorial services for the contractor’s corporate reputation,
supervisor experience, organizational methods and techniques, and subcontracting plans.?

Some government requirements and evaluation factors may be imposing standards on government
contractors that the Government does not, or could not, adopt for itself, such as employee dress and
grooming standards,’ employee personnel conduct and attire,” availability of conference room space,*
pop-up dispensers for paper towels, subsidized hot meal and beverage programs for cmploy;es,“’ and
even evaluation of employees’ political views.* Awarding government contracts based even in part on
highly subjective, and possibly unnecessary, factors erodes and undermines competition for what the
Government actually needs. Government requirements based on personal preferences are
inappropriate.?®
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Responsibility- Type Evaluation Factors . -2

=

[n government contractmg. the term “responsible” as applied to a prospective contractor has a well
defined and consistently applied meamng. namely, a contractor that can and will perform the contract
satisfactorily. To be *responsible,”-a prospective contractor must (a) have adequate financial resources
or the ability to obtain them, (b) be able to comply with the delivery of“performance schedule, (c) have
- a satisfactory performance record, (d) have a satisfactory record of. iritegrity and business ethics, (e)

have the necessary organization, experience, accounting and operational controls and technical skills, or
“the ability to obtain them, (f) have the necessary eqmpmen‘»t and*facilities; or'the ability to obtain them,
and (g) be otherwise qualified and eligiple to:receive-award:*® Responsibility determinations are made
..after preliminary source selection (i.e., determination -of low bidder or best evaluated -proposal) and are
a condition to all government purchasés.’’" {A: prospective contractor must alﬁrmz!twely demonstrate its
responsrblllty, including{when necessary) tlie:sesponsibility:of its proposed: subconttactors.””

An agency's consideration of- the technical merits or acgeptability. of proposals tradmonally has been
separate and distinct from conqnderatlon of an' oﬂ'erors rcsponsnbtllty . Howev’er the Comptroller
General said: S P LTI S, SUNE SN S o :

It is not always possnble to draw a, drstmcb ‘hine between the two conqcpts bccause often tradmonal
responsibility matters are mcorporated iinto- technical - evaluation “criterigcused in negotiated
procurements, and. where-an agency uses:traditibnal responsibility criteria to dssessitethnical merit
or acceptabrhty. the technical gvaluation mey: mvolve consrderatlon of an oﬁ'eror s‘capablhty ‘as
well as its proposed approach and Fesources.? .. e '

- S e o (- T

£ 3 . N R

. Nevertheless, the sohc,rtatron must aclvlse oﬂfcmrs that tradmonal responsnbrllty cntena w1ll be
. comparatively evaluated.”” - -; EPRULA TR <

. Examples of responsrhllrty—type factors that have been used For camparanve evaluatlon in'source
selectlon include (1) financial capability,™ (2) production capability,” (3) facilities,”™ (4) equipment,™
(5) staffing,™ (6) purchasing. system,. (7) production techniques,™ (8) delivery schedule,* (9)
schedule realism,* (10) business practices " (11) safcty, T (12) spare parrs aVatlablllty,“’ (13)
knowledge of local law,* and (14) warranty.”. - : s :

- Two respaonsibility factoes are: particularly troublesome. The ﬁrst is “corporate éxperience.” It causes
problems because the evaluation sometimes:is.limited to the corporate entity 2 while ‘at other times it
includes consideration of :th¢.corporation’s-officers and key- personnel ®'‘and even suboontractors.” The
second problematic responsibility factor is “‘risk.” Solicitations'sometimes delineate specific types of risk
to be evaluated. (e.g., management; operational, technical;.cost, .and performance).” The Coniptroller
General holds, .however, that riskiis inlierentsin all evaluations of technical proposals®™ Therefore,
evaluation. of -risk isi: permmcdv in-the same .procurement as- a scparate evaluation factor and. as a
consideration in evatuating other factors.”™ Since “risk” has a ‘negative value; another problem w1th thrs
factor is how to evaluate the probability of negative events.™ =« .~ -

The use of responsxbxhty -type evaluation factoers erodes competition and purchasmg hmntatlons by
-raising critical issues- for both potential contractars and the Government. For potential vendors, ‘the
issue:is how much is-enough?” Is this procurement worth the-time, effort, and cost to- compete? Will
my financial resources, faciiitics; etc., be"compared with those of General Motors, IBM; etc.?. For the
Government, an issue should be. “how much is too much?’ Will an offeror’s $50 million in financial
resources justify paying a. pnce premium for janitorial -services- when compared ‘with a proposed
contractor with only: $5 million in resources? There may even be a scale of points based on years. of
experience.” However, the issue is not how much the experience should be scored but how much is
more than “enough.” One proposal was rated superior partly: because the offeror had, 100 years of
corporate experience.”® In addition, there.is always the question of whether the offeror had 10 years of
experience or merely one year’s experience 10 times. Competition is_prejudiced because there is no
statuiory or regulatory guidance to limit the evaluation of responsibility factors to the amouit or level

¢!
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that is adequate for the performance of the contract. As the Comptroller General said when a protester
claimed its superior financial condition deserved a higher score: '

The Navy did not rate [the protester’s proposal] superior because, -it explains, “it is hard to

envision, let alene quantify, any added benefit to-the agency resulting from massive revenues:

[o]nce the financial condition and capability of an offeror is deemed to be sufficient to support

performance of the contract, a rating of ‘acceptable” is entirely appropriate.” ®* .

When the problem is raised, the Comptroller General .points out that Congress has specifically
recognized in 10 U.S.C. § 2305(2)(3) and 41 U.S.C. § 253a(c) that responsibility-related factors, such
as management capability and prior experience, are appropriate considerations in assessing the quality

qf proposals.’ However, these laws do not say the zvaluation may be entirely subjective with no
limitation to “adequacy.”

Exceeding Government Requirement§ | |

Another circumstance that has had an adverse effect on competition and government purchasing
limitatiops is that evaluation points are awarded Tor exceeding the Covernment's requirements set forth
in the sclicitation. The practice sometimes s expressed as little more than a differentiation that awards
a higher score to a proposal that cxceeds the minimum requir :ments than to one that merely meets the
requirements.” The “cafeteria selection™ nature of this approach was described as follows:

We do not think that. it is necessary or even practicable to assign specific weights in a solicitation to
enhancements, the nature of which the agency cannot be aware of until they are actually proposed
by an offeror. It is our view that such enhancements should be evaluated under the appropriate
evaluation factor or subfactors in the solicitation and assigned the weight in the overall evaluation
commensurate with the weight given to the factor or subfactor in the solicitation’s evaluation
scheme. Our view of the record indicates to us that this was done kere.*?

Solicitations sometimes advise competitors that their proposals will be given points for exceeding the
requirements.™ In other cases, the Comptroller Generz! has held that the mere fact that the solicitation
provides for comparative judgments of technicai evaluation criteria is nctice that an agency may rate
one offeror higher than others for exceeding the requirements.” At -other times, the source evaluation
plan provides that points arz earned only if a critical part exceeds the technical specifications.’
Occasionally, the Comptroller General will hold that it is improper to award higher points for exceeding
the requirements.® The practice is common, however, and examples of awarding higher scores for
exceeding the solicitation requirements include performance capability,” equipment,”® additional
personnel,” and organization and staffing.”*® = B : , _-

Competitive evaluations that award points for exceeding, the Government’s requirements raise real
questions as to whether there is genuine competition at all. It is difficult enough to compete to meet the
requirements, but with undisclosed evaluation plans, undisclosed and subjective evaluation factors, etc.,
how can there be any meaningful competition to exceed the requirements? How much more than the
requirements is desired (and will be awarded poiats)? In what areas are additional performance or
capabilities desired? What will you be competing against? Finally, how can the Government justify
paying a higher price for something that exceeds its actual needs as reflected by the specification
requirements? :

Best Value Procurements

The label “best value™ procurement, although much in vogue today, neither broadens nor narrows ghc
discretion agencics always have cxecrcised in conducting - cost/teshnical tradeoffs.’' The practice
sometimes is called ‘“‘greatest value.” **? Essentially, it merely means that there is no requirement that
the contract be awarded based on the low price,’ and this subject could constitute a completely
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separate topic for discussion.’** The evaluation may be based on dividing the technical evaluation point
score by the total proposed price to obtain a price/quality ratio.® This practice was a standard
technique used in the Navy’s technical evaluation manual for turnkey family housing at least as early as
1975.2*¢ Another “best value™ evaluation factor also much in vogue today is “past performance.” This
topic likewise is too broad to cover here’"’ and'has many inherent problems. risks; and effects on
competition. Past performance expressly contemplates ‘paying a price premium based on-evaluation of
the types of factors previously discussed in this-articlel” - - 1x w o ora

The only illustration of the. potential impact of this-methed ont competition and purchasing limitations
will be a hypothetical example of a solicitation by the General Services Administration for automobiles
for the GSA motor pool. If the solicitation wefe issed oh a *‘best value™ basis with “technical” (defined
as engineering, appearance, comfort, ‘and ‘warranty)-rated 70% and cost' 30%, it is possible that a
Cadillac could win over a Ford or Chevrotet. This result would:notimean; however, that the Government
actually needs this higher cost transportation. i o ren e e T

Impact on Small Business Concerns
One of the most serious erosions of competifiori (and perkaps the most subtle) hds béen the adverse
impact of current. procurement practices-on’small business concerns and minority enterprises.'No small
business concern may:be- precluded: from award because of nonresponsibility. without.refeeral of the
matter to the Small Business Administration (SBA): for-a final determination: (amd pessible.issuance of
a certificate of competency).’*: Application:.of:nesponsibility-type evaluation. factors on-a pass/fail or
go/no go basis that: results in the elimination of a small- business.concern from competition without
referral of the matter to the SBA is improper.’* However, a proposal from a small business concern may
be rejected as. unacceptable -based on a relative assessment of responsibility-type factors without a
referral to;the SBAY - . . . . . pano oo o SR R A - =
It-is relatively easy; therefore, to climinate small business.concerns from competition merely by

including responsibility-type evaluation factors in the:solicitation and then:comparing the small:business
concern’s capabilities with much larger, more experienced companies (even if the greater capabilities or
resources of the large businesses exceed the Government's actual.needs): Examples. of ithe comparative
evaluations of responsibility-type factors that have resuited in small business concerns and minority
enterprises being: eliminated from competition for: government contracts include-(a) corporate exper-
ience,” (b) corporate resources;!?: (c) management capability,’?:(d) production.capability,’™ (e)
staffing for cost tracking and control,’ (f) personnel experience,®.(g) personnel qualifications,’””” (h)
- demonstrated cxpertise and capability,” .and (i): management andstaffing.” It'bears noting that, in not
one of these decided cases wasa determination made that:the small business.concérn was not capable of
- performing the contratt 'satisfactorily. Rather, ini each case someone else was more capable.

- In recognition of the shaky ground on which the application of. responsibility:type evaluation factors
‘to small business concerns rests; agencies Have been instructed how to structure the solicitation to avoid
referrals to the SBA. The recent Guide to Best Practices for Past Performance issued by the Office of
Federal Procurement Policy (Interim-ed. May 1995) states.at page 12:

i

oy
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To make clear from the Gutset that past performance is being used as an evaluation factor, it
should be included' iii-the solicitation as-a factor against which offerors’ relative rankings will be
compared. Agencies shoiild avoid-characterizing ‘it as a minimum mandatory requirement in the
solicitation. When ‘used’in this fashion—to-make a “go/no go” decision as opposed to making
comparisons among: competing firms—it ‘will> be considered: part of the responsibility .determina-
tion. As such, it will be subject to review by the Small Business Administration under the
Certificate of Competency process.

The effective elimination of small business concerns from competition excludes numerous qu_ahﬁcd
competitors and creates a subtle restriction on competition to larger, over-qualified competitors without
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justifying that such a restriction is necessary to meet the Government's actual needs. Responsibility-
-type evaluation factors also favor .the large businesses that already have the facilities, financial
resources, etc., over the small business concerns that only have the “ability ‘to obtain” them, as
permitted under responsibility determinations.’* v Coe '

Previous administrations and congresses have wrestled with the problem of inducing government
agencies to contract with small business concerns. In a memorandum for the Defense Secretary dated
Feb. 6, 1961, President John F. Kennedy said: : :

[ note that Congress has once again criticized the Department of Defense for not giving more
contracts to small business. This is an cld complaint. [ think it would be useful for you to have
someone look into exactly how this is handled and whether it .is possible for the Defense
Department to put more emphasis on small business, If it isn’t possible for us to do better than has
been done in the past I think we should know about it. if it is possible for us to do better we should
go ahead with it and I think we should make some public statements on it. Would you let me know
about this? * : : T ‘

The most discouraging aspect of this problem is not that small business firms do not get the contracts
but, rather, that the taxpayers are deprived of the benefit of the lower prices that presumably would
result from their competition in the contracting process. SR S
The Minimum Needs Doctrine _ . |

For over 100 years, one of the most significant restraints on government purchasing has been the
so-called “minimum needs” doctrine. The restraint is zrounded in the basic authority of the Govern-
ment to make any purchases or contracts. All contracting autherity of the Government must be derived
from one of two possible sources; namely, (1) a statute expressly authorizing a contract to be made (a
contract authorization act, which is rarely used), or {2) an appropriation of funds from which the
authority to contract can be implied (which accounts for over $9% of all government: purchases). This
rule was explained in an 1897 decision of the Comptroller of the Treasury as being based on Section
3732 of the Revised Statutes, which stated that no contract or purchase could be made unless the same
is authorized by law or is under ar appropriation adequate for its fulfillment.”* However, the implied
authority extends only to expenditures which are necesszry or incident to the purpose of the
appropriation.” The theory is that it cannot be implied that Congress intended to confer authority to
contract for more than the Government's needs. Indeed, the principle of law is that “a legal contract
cannot be made now for articles the Government does not need.” > This rule, therefore, was expressed

as providing that the Government can only buy what it actually.needs, not what it wants or desires.’
The rule was stated by the Comptroller General as follows: :

It has long been the rule, enforced uniformly by the accounting officers and the courts, that an
appropriation of public moneys by the Congress, made in general ierms, is available only to
accomplish the particular thing authorized by the appropriation to be done. It is equally well
established that public moneys so appropriated are available only for uses reasonably and clearly
necessary to the accomplishment of the thing authorized by the approoriation to be done.’

(Emphasis added.) Likewise, there is no authority, under the doctrine, to include any provision in
government contracts that is not essential to the accomplishment of the purpose of the appropriation
under which the contract was made.””” The Government’s “needs” were required to be obtained at the
“most reasonable prices obtainable.” ?* Applying the doctrine, the Comptroller General held that
requirements for automobiles with leatherette upholstery ** and four camshaft bearings ** exceeded the
Government’s minimum needs. ' S

There still is an Anti-Deficiency Act,*' which provides that an officer or employse of the
Government cannot make contracts before an appropriation is made unless authorized by law. Without
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-a contract authorization act, the Government's authority to contract is still implied from the
appropriation. The limitation to contracting only for the Government's minimuri needs is included in
the procurement regulations.”? A contracting officer was quoted in one bid protest decision as referring

to the *“old adage” that the Government drives Chevrolets; not Cadillacs.*

The failure to apply the minimum needs doctrine has led ‘to sharply reduced competition and erosion
of the historical purchasing limitation. How has- this' occurred? The primary reason is that there is no
effective way to “police™ the limitation. The Comptroller General consistently Kolds that the contract-
ing agency has the primary responsibility for determining its minimum needs and for determining
whether an offered item will satisfy those needs.® This-is-described as broad disctetion.™ It is virtually
impossible to challenge an-agency’s deterrhination of-its mirimum needs in a bid protest environment.
This has led to anticompetitive-practices-of undisclosed evaluation plans’ undisciosed ‘evaluation_factors,

A

proposals exceeding the solicitation’s requiretments; -and comparative evaliation'of responsibility factors.
Failure to enforce the rale permits the Goveriiment to‘requir€ services excéeding the standards in the
private sector, such as a two-hour: fesponse time. for Air-Force housing for' breakdown, of air
conditioning,* and clean shirts and pants every other day, personally tailored to the individual
employee >

S A P LA AN

~Source Selection . Ul oo rotiw

The source selection process also undermines: competition in icontracting - by- the ‘absence of rules,
effective standards or practical enforcement. The process begins. with the agency’s source selection plan.
As discussed above, agencies are not required to disclose the'évaluation plan to competitors. In addition,
the agencics are not bound by their own-source’ evatuation plan because the plans are ifiternal agency
instructions and,.as such,do not give outside parties any ‘rights.*® Even when the évaluation ‘plan stated
the evaluation would be performed by: a. “team” but.actually was done by the chairman alone;’the
Comptroller General held there was no:basis for questioning the award.* Likewise, the qualifications of
the evaluatoes are not subject-to chaHenge (absent.fraud, bias, or’ conflict-of interest) ‘becausé their
selection is within the discretion of theragency.’® One decisionstated: © K e

i R S N NI T 1 PR PV E N S A i
We observe that even if protester were:able to establish withia preponderance of the evidencethat
the evaluators harbored a hidden favoritism towards Integraph, that:alone - would. provide no. basis
for sustaining a protest-atithis time. We-are all-to seme extent the product.of our experiences and
that alone hardly sheuld be a sufficient basis for.finding prejudice. So-longas the evaluators are
knowledgeable and:professionally. qualified ~—: thece is 'no allegation to:the contrary < and fairly
conduct their-evaluations in'accordance with:valid criteria’ provided to thém; it is irrelevant that
circumstances. beyond:their control have: provided them with a preponderance of experience with
the equipment of one competitor.’! T o e oA

Challenges .to the technical qualifications of evaluators will not be .considered,”*. even when
non-doctors were evaluating physicians.’” In fact, the entire composition of the evaluation panel is
within the-agency’s discretion.** The: Comptroiler General also recognizes that theindividual evaluators
have: “disparate, subjective. judgments on the relative strengths and weaknesses of a proposal;”.* but
this does not indicate that the evaluation was flawed.”. The evaluators’: point scores are:not binding on
the source selection official; *’ they are “merely aids for selection officials.” *** Even the scoring method
in the evaluation plan is not binding on‘the source election official>» - = . Wi

Source selection officials have “wide discretion™ énd-are bound neither by the technical scores nor the
source selection recommendations of the technical evaluators.*® They have broad discretion in determin-
ing the manner and extent to which they.will make use of téchnical and cost'information and are subject
“only to the tests of rationality and consistency with the established evaluation factors.” *' This means
they are not bound even by the conclusions of the technical experts.*? : -

- The risk of this almost absolute discretion (subject only to consistency with the disclosed factors in
the RFP, fraud, etc.) ** is that there is no real “competition” when rules are neither disclosed nor
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followed. 1t is hard to defend this p'roccss as true “‘competition” when the rules are not diéél&éed, are
applied secretly, and are not binding when decisions are challenged. Source selection is an excellent
example of where a bad rule may be better than no rule. As stated in one decision, the source selection
authority was “proud to be known throughout the Defense Department for ‘going by.the book," but
apparently the book he goes by is not the FAR.” ** The mischief that can occur.under this process could
not be illustrated better than by the recent decision of the Eleventh Circuit in Latecoere International,
Inc. v. United States** describing the “cheating” and. “cooking the books” that had occurred in the

improperly motivated manipulation of the evaluation ratings even though a bid protest previously had
been denied by the Comptroller General.. =~ . = = R S

Bid Protests

The general scope, benefits, and shortcomings of the bid protest system are beyond the scope of this
article. The point will be made only briefly that the bid protest system.cannot establish effective rules
of competition and, under the current.rules, cannot enforce effective rules of competition. The
discretion granted to agencies in the selection process precludes an effective policing system. The
Comptroller General, for example, generally reviews agency decisions in the source selection process
only to see if they have any reasonable basis and are consistent with the solicitation. This standard of
review applies to determining requirements,’ minimum needs,” evaluation of proposals,** cost/techni-
cal tradeoffs,’ the source selecticn decision,’™ and conflicts of interest.!™ '

The Comptroller General's standards of review are even more difficult to overcome in decisions
involving other issues, like composition of the evaluation board (requiring fraud, bad faith, conflict of
interest, or actual bias),”” bias (requiring convincing evidence of specific and malicious intent to injure
the protester),’™ and bad faith (requiring virtually irrefutable evidence that the agency had specific and
malicious intent to injure the protester}.”™ ' g ’

The standard of review of the GSBCA is broader because its review is de novo.”™ The GSBCA applies
the same standard as it does to contracting officers’ decisions under contract disputes procedures.’™ It
will review information that was not available tn the contracting officer.” Nevertheless, the Board has
consistently held that, where the solicitation does not set forth specific weights to be applied in
conducting cost/technical tradeoffs, agencies arc accorded “great discretion” in determining which
proposal is most advantageous to the Government.”™ Reviewing courts also recognize that contracting
officers are entitled to exercise discretion upon a broad range of issues in source selection.”™ The point of
this brief discussion is that the fundamental problems in eroding competition and purchasing limitations
cannot be solved merely by modifications to the bid protest system. Congress must prescribe—or
require agencies to prescribe—the rules, standards, and practices to obtain true competition. -

Proposals to Limit Competition Requirements
Procurement Reform

There are several “procurement reform” proposals pending in Congress that would limit full and
open competition. An analysis of these proposals is beyond the scope of this article. However, the
proposals will be mentioned in this section with a few brief comments regarding the proposals as they
may relate to the material discussed above. The current procurement reform proposals are directed
toward having the Government adopt some of the purchasing practices used in the commercial
marketplace. This reform movement began with Vice President Gore’s Report of the National
Performance Review issued on Sept. 7, 1993.*° The Report said that the Government frequently
purchases low-quality items, or even wrong items, that arrive too late or not at all. The Report
concluded by saying that federal managers can buy 90 percent of what they need over the phone, from
mail-order discounters. ‘ -
~ The Administration’s point person on this reform is Steven Kelman, Administrator of the Office of
Federal Procurement Policy (OFPP). Mr. Kelman was a professor of public policy at Ha}'var}i
University before his appointment to his current position. His views were expressed sgccmctly in his
book, Procurement and Public Management, published before he took his current position.
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L, too. believe that the government often fails to get the most it can from its vendors..[n centrast
to the conventional view, however, [ believe that the system of competition as it is typically
envisioned and the controls- against favoritism and corruption as they typically occur are more
often the source of the problem than the solution to‘it. The problem with the current system is that
public officials carinot:use: common sense and good judgmeit ‘ir ways' that would ‘promote better
vendor performance. I believe that the system should be significantly deregulated to allow public
officials greater discretion. I believe that the ability to éxercise discretion would allow government
to gain greater value from procurement.™ .7 ... ¢ R e A

B TR T T

In view of the discussion in the previous sections of this 4rticle; it is -respectfully suggested that the
discretion to exercise “common sense and good judgment” is a two-edged sword. Discretion is uniformly
permitted and upheid in the competitive source selection phase of government contracts, but many more
procurement problems. in-source selectionhave béen caused by the’ discrétion public officials have
exercised than by the lack of-discretion, ~* -+* oo o . TP oL S

Consider, for example, recent imitiatives retativé to reltance’on'a contractor’s performaiice on previous
contracts. FASA* states, in''§ 1091, that-an offeror's ‘past performance should -bé  considered in
awarding a contract and requires OFPP .t establish policiés dnd procedures for this prpose. To help
implement the statute, OFPP issued a Best Practices ‘Guide for-Past Perforimdnce.”™ This guide states
that one of the major factors:ta be evaluated is customer (i.é., government) satisfadtion, ‘which measures
the “contractor’s customer relations effotts™-and: “how well the contractor worked with-the ‘contracting
officer.” ** This “impravement” and procurement reform, if not-more carefully defined and used, could
have an undesired impact on competition in contracting: One solicitation' involved in a decision last year
described past ;performance as including the offeror’s repufation for reasonable and -cooperative
behavior.™ In.another decision, the references: statedsthe protester. wds “difficalt to work with)” even
though the protester contended it was being penalized principally for filing legitimate claims™® In a
third case, the protester was downgraded.for past performance baséd:in part on a reference who stated
he would not choose to,contract with thé protester again. because “he foind: the ‘negotiation of
modifications . with the protester’ to.-be: difficult.” ® Do these -cases suggest contractors will be
downgraded: for utilizing the remedies provided. in standard: government contract clauses? If 50, there
may be a short-term benefit. to:the :Government, but the supply of -potential vendors. will eventually
dwindle, to the detriment of competition. - T T
The Competition Standard . =~ =~ ' = .. s
A legislative praposal introduced in the House of Represeritatives on"May 18,1995, H.R. 1670,
would change the CICA “fall and. epen’ compstition” standard - to:one of.“maximum practicable
competition.” The measure would define “maximuym, practicable competition” to mean that “a
maximum number of responsible or verified “sourcés (consistent with the particular Government
requirement) are permitied to submit sealed bids or competitive proposals:on the procurement.” ** The
sponsors’ analysis of the bill explained this change as follows: ' ' ' !

- . : . 1 B ' "- . AN .
Subsection (a) would amend'10 USC 2304(a) governing arméd services acquisitions to establish

a new standard of cempetition for ‘the acquisition of goods and sérvices - “maximum practicable”

competition. This would replace the currefit requirement that all'sources be given the “right” to be

~considered for governmént coritfacts whether or not ‘the Source has a realistic chfance of supplying

goods or services of the requisite quality at a reasonable price. The new standard would permit the

government to focus ont a medningful competition among sources who can meet or exceed the
government’s requirements. In order to parallel the new competition standard the subsection would
also amend 10 USC 2304(g)(3) which sets forth the standard for the use of competition in the
simplified procedures for acquisitions under the simplified acquisition threshold to provide that
agencies obtain competition to the “extent practicable” consistent with the particular requirement
solicited. ‘ :
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There was no explanation in the analysis of what “a maximum number” of sdurces would be, what
standards would be used to determine that number, and how the determination would be made. It is
rather obvious that a “maximum’™ number translates to a “limited” number, but what will be the
permissible limits? IR ’ : o

According to a summary of the bill, the Government no longer can afford competition for the sake of
competition.”” As discussed above, this never was a purpose of competition. Granting broad discretion
to limit competitors no doubt will reduce the opportunity for the cost savings competition is presumed to
obtain. Moreover, in view of the myriad permissible restrictions on competition currently available, one
questions the desirability and even the necessity of additional legal authority to restrict competition.

A proposed amendment to the Fiscal Year 1996 National Defense Authorization Act offered during
floor debate in the House of Representatives June 14, 1995, would have incorporated most of the
provisions of H.R. 1670, including the change to “maximum practicable competition.” *' The DOD
Inspector General opposed the proposed change in the competition standard.*? However, an'amendment
to the proposed amendment superseded the proposed change and preserved the “full and open
competition standard.” The vote was 213 to 207, with 14 members not voting.” The sponsors of HR
1670 stated that they will continue to pursue the bill as a freestanding measure,”™ with a markup by the
House Government Reform and Oversight Committee anticipated in late July. Thus, there could be
another chailenge to the full and open competition standard in the House. The Senate has yet to draft
its version of acquisition reform legislation. S

Another amendment to the defense bill adopted June 14’ would require solicitations to include:

a descripti_dn, in as much detail as is practicable, of the source selection plan of thé agency, or a
notice that such plan is available upon request.” I

The sponsor of this amendment stated that if companies are better informed about how offers will be

evaluated, they will be better able to give the Government *“exactly what it needs and at the best
price.””

The Competitive Range fbf Discussions

The “‘competitive range” refers to the proposals of offerors selected by the contracting officer for
written or oral discussions.” A proposal in the administration’s pending acquisition reform legislation,
the Federal Acquisitibn Improvement Act of 1995 *** (H.R. 1388, S. 669), would authorize limitations
to be placed on the number of offerors in the competitive range. Sections 1612 and 1062 provide:

If the contracting officer determines that the number of offerors that would otherwise be
included in the competitive range under subparagraph (A)(i) exceeds the number at which an
efficient competition can be conducted, the contracting officer may limit the number of offerors in
the competitive range to the greatest number of competitors that will permit an efficient award;
provided that when the competition is limited for this purpose, the number of offerors may not be
limited to less than three.” o

The bill analysis cxplainéd this provisian as follows:

This section would allow agencies to limit the number of offerors in the competitive range to no
more than three when the contracting officer determines that such action would provide for
efficiently making an award. After initially evaluating each offeror’s proposal, agencies now,
according to General Accounting Office (GAO) and General Services Administration Board.of
Contract Appeals (GSBCA) decisions, must look for the “natural break” in making a competitive
range determination. if there is any question as to whether an offeror should be included in the
competitive range, the offeror is kept in the competitive range. The result is that agencies generally
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will not leave any offeror out of the competitive range unless that offeror clcarly has_no chance
whatsoever of belng awardcd the contract. o

- This section would allow agcncnes to limit the number of offerors in the competitive range to
three when the contracting officer determines that it is warranted by considerations of elﬁcnency
In addition to enabling agencies to expedite the procurement process;: llmltmg the size of the
competitive range will allow offerors that do.not have a real chance .of recc:vmg award to save. time
and money by being removcd sooner rathcr than later” . . -

alh 1 . e

The lmmedlate quesuon ralsed tby’ thls pmvnslon is W hat is elﬁcxcnt competmon"" The next qucstlon
is “Why is the provision necessary"" At

The competitive range currgntly is dcfmcd to mclude all proposals that havc a rcasonable chance of
- being selected for award.” “® The Comptroll.er Gcneral has held. consnstcntly that the determination of
whether a proposal ‘s wrthxn the competitive range is primarily, within. the contractmg officer’s
discretion and will not be disturbed unless it is unreasonable.*' The GSBCA has srmllarly said that the
contracting officer has “broad discretion’’ in determining the compcmwc rangc, and the decision will
not be disturbed unless -it is.''clearly unrcasgnabie.” “* Thus, both GAO and’ the GSBCA review only
for. “reasonableness.” Contractmg officers’ determinations of which proposals have a rcasonable chance
-of award may, be based.on theijr ° rclatwe standmg to’ othcr prpposals 0y Thesp dqtcrmmatlons are
really subjected to close scrutiny only where the rcsult ls a compctmve range of one.* ‘Even
determinations resulting in a competitive range of one wnl,l not “be disturbed in the abscnce of a clear
showing that they are unreasonable.®*

With the contracting officer’s broad discretion recogmzcd by‘ lboth the Comptroller General and the
GSBCA, and the test applied being only * rcasonablcncss, "why would a contractlng olﬁccr want to
exclude offerors that have a reasonable chance for award? When competitive “ranges” of ‘one are
routinely approved (albeit after “close scrutiny”), why is statutory authority to limit the number to
three deemed. necessary? It is difficult to see how * elﬁcrcncy could outweigh the bcncﬁts of
competition.

An alternative approach is contained in an amcndmcnt to thc defense brll adoptcd by thc House June
14, which provides: R

With respect to competmvc proposals, the head of the agchcy ti'lay make a prcllmmary assessment
of a proposal received, rather than a completc evaluatlon of the proposal and may’ eliminate the

proposal from further consrdcratxon nf the head of ‘the agcncy de’térr'mnes the prOposal has no
chance for contract award.**

Thls provision would mcrcly reﬂccg an early cxclusnon front the competrtlve‘ range hd essentlally,
would only confirm authonty already exerc;scd by contractmg oﬁiccrs o “

- P
v s .

" Conclusion.” e
Most of our problems of “efficiency” in acquisitions are caused not by competition but by the lack of
competition or the poor quality of competition. When the goals or “requirements™ are ambiguous, when
there are no “rules” or the rules are not disclosed, and when selections are made ‘based on vague,
indefinite, and subjective standards, protests can be expected, and potential competitors are lost.
Indeed, the public and taxpayers are fortunate in that the bid -protest system provides: a vehicle to
_expose the problems and serve as a protection “against favoritism, excessive requirements, and other
mischief. There is no more efficient way to “police”” the procurement system than to have it done by the
competitors themselves. They know the rcqulrcments they know the government technical and
contracts representatives, and they know one another. An army of aunditors or inspectors general could
not possibly perform “compliance reviews” as effectively as the bid protest system operates.
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If Congress wants to reduce acquisition costs, attention should b€ directed.-toward ’imp'i’o’%ing, not
reducing, competition. Training should be provided for those who. plan for requirements and define the
Government's needs in specifications and statements of work (which serve as the baseline for evaluating
proposals). Standard evaluation factors, as objective as possible, should be established with required
criteria for their application. Training should be provided for government technical personne!l who
evaluate proposals. Agencies should be required to recognize, or at least accept, that disclosing selection
plans (and evaluation factors) and conducting source selections in the “purifying” sunlight will result in
lower costs and fewer delays. Standards should be established for procurement officials, and those who
are unwilling to accept the obligations of competition in source selection should be replaced. The
monetary value of competition should be apparent from the Government's own studies cited earlier in
this article.“® If there is any remaining doubt regarding the benefits of competition, Congress should
require all agencies to report each year all “competitive” awards that were not-made to the offeror in
the competitive range with the lowest price, and the amount of the difference. This should not be
difficult because, if a proposal did not have a reasonable chance of being selected, it should have been
excluded from the competitive range determination. . , ‘ 4 ’ :

There are proposals today to reduce the “rules” in competition under the guise of efficiency and of
affording more flexibility and discretion to contracting officials. It is interesting that the lack of “rules”
has led to litigation in recent years in recreational sports, such as softball, touch football, and “pickup”
basketball. In one softball game, a runner slid into home plate and injured the catcher.

From that singlé play grew a six-year court battle that raised some unusual questions: Is sliding
fair play? Is there a difference between “plowing” and “barreling” into another player? And what
exactly did Ty Cobb mean when he said “the baseline belongs to the base runner?”*

Competition for government contracts is not a sport—it is a costly and serious business-—but the
problems of indefinite rules are applicab'e to both types of competition. Reducing the “rules” may well
reduce competition itself. Each decision affecting the rules of competition affects the quality of
competition. The lower the quality of competition, the mere incidents of favoritism, collusion, fraud,
and unnecessary expenditures can be expected. Before proposed “reforms” and “improvements” are
embrated, careful attention should be paid io the fundamental rules of: competition under which our
procurement system has operated for nearly two centuries. We should look backward to the reasons for
our traditional rules and forward to the impact and possible consequences of change.

There are even contractors who support reducing the rules of competition. They often do so, however,
because they do not like, or wiil not accept, the “baggage” of government contract terms and conditions
(which are not related to “competition™). These contractors should recall the colloquy between Sir
Thomas More and Master Roper in the play 4 Man For All Seasons,* in which Roper is shocked that
More would give the Devil the benefit of the law (which More said he would do for his own safety's
sake). That colloquy is paraphrased (very loosely) below, with More now in the role of a government
contractor. =

Roper: .
Would you want even your competitors to have the benefit of the rules of competition?

More: _ o . i
Yes! What would you do? Cut a great road through the rules to obtain your government ¢ontracts?

Roper: v ' o
I'd cut down every procurement rule in the country to get my contracts.

More:
Oh? And when the last rule is gone and your competitors become the Government’s favored
suppliers, how could you get contracts then with all the rules eliminated?
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Our procurement system is planted thick with rules. If you cut out the rules, do you really think you
would have a chance of getting government contracts if you had no _protEction from arbnrary
government actioh, undisclosed requlrements. restrictive specnﬁcatlons favormsm. political influences,
inside mformatlon “conflicts of interest, and even fraud" -

- Yes, [ want to keep the competmon rules for my, own busmess sal;e

Soas s i:_..e : . iy
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™ North American Reporting, Inc., B-198448, Nov. 18, 1980, 80-2 CPD { 364. :

™ 39 Comp. Gen. 570 (1960). Accord $1 Comp. Gen. 518 (1972) (solicitation permitting deviations from specifications do not

“generally” permit free and equal competitive bidding).

A

27

¥ 10 US.C. § 2305(a)(1)(A)(i) and (B)(i); 41 US.C. § 253a(a)(1){A) and (2)(B).

* Adventure Tech, Inc., B-253520, Sept. 29, 1993, 93-2 CPD 1 202.

 Bishop Contractors, Int., B-246526, Dec. 17, 1991, 91-2 CPD 1555 n2at3.

¥ CPT Corp., GSBCA No. 8134-P-R, Jan. 28, 1986, 86-1 BCA € 18,727 at 94,239,

*“ Container Producis Corp., B-255883, April 13, 1954, 94-1 CFD 1 255.. T

* 10 US.C. § 2305(b)(1); 41 US.C. § 253b(a).

“ Aydin Corp., B-227817, Sept. 28, 1987, 87-2 CPD 1 306. e . S

" Resource Consultants, Inc., GSBCA No. 8342-P, April 17, 1986, 86-2 BCA 1 18,942 at 95.677. - -

10 US.C. § 2305(a)(2); 41 US.C. § 253a(b). o . R

® Pub. L. No. 103-355 (Oct. 13, 1994), 108 Stat. 3243, §8 1011 and 1061.

¥10 US.C. § 2305(b); 41 US.C. § 253b(c) and (d). .

" Vac-Hyd Corp., B-216840, July 1, 1985, 85-2 CPD 12.

** Professional Data Systems, GSBCA No. 8475-P, 86-3 BCA 1 19,083 at 96,422,

"’ Abel Converting Co., B-229065, Jan. 15, 1988, 88-1 CPD 1 40. : S

* Uniform Rental Services, B-228293, Dec. 9, 1987, 87-2 CPD ¥ 571. Accord Abel Converting Co., note 93, supra.
* W. H. Smith Hardware Co.—Recon., B-222045.2, July 1, 1986, 86-2 CPD { . . :
* Cycad Corp., B-255870, April 12, 1994, 94-1 CPD 1253; Engine & Generator Rebuiiders, B-220157, Jan. 13, 1986, 86-1 CPD 1

" Julie Research Laboratories, Inc., GSBCA No. 9474-P, 88-3 BCA 1 20,966 at 105.954-55. The Comptroller General also

cxpressed this view, saying: “it would seem that necessarily all specifications are restrictive in the sense that the requirements they
establish, whether reasonable or not, preciude the purchase of nonconforming items . .. .” Unpub. Comp. Gen. B-168278 (Mar. 30,
1970). i ,

"1 Comp. Dec. 363, 364 (April 10, 1895).
" Harbor Branch Oceanographic Institution, Inc., B-243417, July 17, 1991, 91-2 CPD { 67.
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' ViON Corp., B-256363. June 15, 1994, 94-1 CPD 9 373. In this case, the Comptroll’er General hcld that the langugge of the
specification did not express the agency's minimum needs and was “overly restncuve

" Science Pump Corp., B-255803, April 4, 1994, 94-1 CPD { 227.

" Integrated Systems Group, Inc. v. Department of the Army, GSBCA No. 124I7P 94-1 BCA 126.273 at 130.716.

" Argus Research Corp.. 8-249055 Oct. 20, 1992 92-2CPD 1 260 A o

104 ’d g .. oa

' Keeson. Inc B-245625. Jan. 24 1992, 92 1CPD 1 108 '

™ FAR § 9.201. The use of the qualified products listis irtherently restrictive of competitidn and may be used only where the
application is not uanecessarily restrictive. McGean-Rohco, .Iné., B-218616: ‘Aug.-7, 1985, 8522 CPD 1°140. * -

" Stevens Technical Services. Inc., B-250515.2, May 17, 1993, 93-1 CPD 1 385 n 8 .

' Tura Machine Co., B-241426, Feb. 4. 1991, 91-1 CPD!HA‘I N ‘

' Interstate Diesel Services, Inc., B-230107, May 20, 1988, 88-1 CPD { 480 .

"* Goodyear Tire & Rubber Co., B-247363.6, Oct. 23 1992, 92‘2‘CPD 1 315 R

"10 US.C. § 2319;: 41 US.C. § 253c. s ; '

'* Advanced Seal Technology. Inc. B—249855 2 Fcb 15 l993 93 l CPD I 137 BWC Tet'hnologus Inc., B‘242734 May 16,
1991, 91-1 CPD 1 474. e S ) o fo,or

™ Alpha Technical Services, lm: B-251l47 Madr. 13, I993 93-[ CPD1 234 LT o0

"' Electro-Methods. Inc., B-255023.3, Mar. 4, 1994, 94—1 CPD l 173. '{ TR ’

" Advanced Seal Teclmology Inc., note 112, supra.” i -+ - - o LT :

" Lambda Signatics, Inc.. B-257756, Nov. 7. 1994, 94-2CPD 1 175; Sargenl &Greenleaf lm: Bo2556Q43 Mar 22, 1994, 94-1
CPD 1 208. .

" Jowa-lllinois Cleaning Co., B-254805, Jan. 18, 1994, 94-1 CPD {1 22. T,

'"* PBSI Corp., B-227897, Oct. 5, 1987, 87-2 CPD 1 333. '
" Cobra Technologies.:Inc., B-249323, Oct. 30, 1992; 92-2 CPD*1 310; Rbger k. Herbsr 3-244773 Nov 19, 199! 91-2CPD 1
476.

‘® Remtech, Inc., B-240402.5, Jan. 4, 1991, 91-1 CPD 135; J & J Maintenance, Inc., B-239035; July 16, l990 90-" CPD 35. See
Taina U.S. Inc., B240892, Dec. 24, 1990, 90-2 CPD:{ 517 (continuéus dpcratlon mcrely “necnsary")

™ Aspen Cleaning Carp., B-233983, Mar. 21; 1989, 89-1 CPD £289. -

"2 Maintrac Corp., B-251500, Mar. 22, 1993, 93-1 CPD 1257.~. = ° - -

' Triple P Services. Inc., B-249443, Oct. 30,7992,92-2CPD $313." * = & . = R

‘% The Sequoia Group, hkc., B-252016, May 24, 1993, 93-1 CPD ¥405. - & : o

'» Resource Consultants, Inc., B-255053, Feb. 1, 1994, 94-1 CPD 1 59. . v

% Allfast Fastening Systems, Inc., B-251315, Mar. 25, 1993 931 CPD 1266." - ‘ I

) Space Vector Corp., B-253295.2, Nov. 8, 1993, 93-2 CPD 1273. ot

% Titan Dynamics Simulations, Inc., B-257559, Oct) 13, 1994 94-2 CPD ! 139; In:rftuuoml Commumcauo'ts Co 8-233058 S,
Mar. 18, 1991, 91-1 CPD 1292 .

P Electro-Methods, Inc., B-239141.2, Nov. 5, 199090-2 CPD“363 R

™ Batch-Air. Inc., B-204574, Dec. 29,:1981,:81-2 CPD §50%. " :: . BTV

W FLC Services, inc., B-254972.2, Mar. 30,01994, 9#[CPWT235 : Lo . F

"t Astro-Valcour, Inc., B-257485, Oct. 6, 1994, 94:2.GPD 1 129. - . ,' A T e

" Precision Photo Laborataries [nc.,B-25171%; April 29, 1993, 93-1 GPDA 35%:+ ... i ., ~ . ov

" The Sequoia Group, Inc., B-252016, May 24, 1993, 93-1 CPD 1405. - i SR R

“* National Customer Engineering; B-251135, Mar. 11, 1993,93-1'CPD 1223.," .. .+ -0, et o S

"% Eastern Trans-Waste Corp., B-214805, July 30,1984, 842 CPD¥126. .. . = =~ .= - -~ o, o 0o

W Southwestern Bell Telephone Co., B-231822, Sept. 29, 1988..88-2 CPD 1 300 aorh s : S

U ucson Mobilephone, Inc., B-256302; July 27, 1994; 94-2 CPD 1 45:. ‘

" Chicago City Wide College, B-218433, Aug-6, 1985, 85-2 CPD:1433; Chlcugo City-W'de College. B-212274 Ian 4, 1984,
84-1 CPD 151. S

“ 4llfast Fastening Systems, Inc., B-251315, Mar. 25, 1993, 93-1 CPDI 266 .‘ R . PRI

“'D. Moody & Co., B-1856473, Sept I, 1976, 76-2 CPD 1 211.. X Coat e " :

“! Vac-Hyd Corp., B-216840 July 1, 1985, 85-2CPD 12. )

“ King-Fisher Co., B-256849, July 28, 1994, 94-2.CPD 162; Tek Comrncting. lnc B—245590 Jan '17 1992 92-l CPD 1 90.

4 Talon Manufactunng Co., B-257536, Oct. 14, 1994, 94-2 CPD 1:140.. ; L

' G. H. Harlow Co., B-254839, Jan. 21, 1994, 94-1 CPD|29 Lat ?- '("-"' '-" S

“ [.T.S. Corp., B-243223, July 15, 1991, 91-2 CPD 155.” : o AR

" Marine Transport Lines, Inc., B-224480.5, July 27, 1987 87-2 CPD 1 9l ;-’ - T "-_’ o

“* Software City, B-217542'Apnl 26, 1985, 85-1 CPD'I K 2 ML N o

** Marlen C. Robb & Son, Boatyard & Marina, ¥hc.; 8-2565[6 June 28 1994, 94-i CPD‘ 392

% Microwave Radio Corp., B«227962; Sept. 21,1987,87-2CPD1288. - - -«

' GE American Commuanications, Inc., B-248575 Sept 4, l992 92~2 CPD 1 155; Yale Materials Handlulg Corp B-230209,
Mar. 23, 1988, 88-1.CPD § 302.

“* AAA Engineering & Drafting, Inc., B-237383, .‘lah 22 l990 90-1 CPD 1 87 Shoney’s Inn, B-231113, Junc 24, 1988 88-1 CPD
1 609.

' Westcott General, B-241570, Feb. 5, 1991, 91-1 CPD 1120,

' NFI Management Co., B-240788, Dec. 12, 1990, 90-2 CPD { 434.

8 Canal Claiborne Ltd., B-244211, Sept. 23, 1991, 91-2 CPD {1 266.
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% Pamela A. Lambert, B-227849, Sept. 28, 1987, 87-2 CPD 1 308. e = s

' CardioMetrix. B-250247, Dec. 14, 1992, 92-2 CPD 1 414. -

" Leo Kanner Assoc., B-194327, Nov. 5, 1979, 79-2 CPD 1 318. See Bartow Group, B-21715s, Mar t8 1985, 85-1 CPD 1 320.

" Anglo American Auto Auctions, Inc., B-242538, April 29, 199]. 91-1 CPD §416. -~

" Days inn Marina, B-254913, Jan. 18, 1994, 94-1 CPD { 23.

't Ramada Inn of Des Moines, 'B-233504, Feb. 6, 1989, 89-1 CPD { 123.

2 Blaine Hudson Printing, B-247004, April 22,1992, 92-1 CPD {1 380.

 Pacific Bell Telephone Co., B-231403, July 27, 1988, 88-2 CPD 193.

“ Pacific Architects & Engineers Inc., B-240310, Nov. 2, 1990, 90-2 CPD 359

s Computer Maintenance Operations Services, B-255530, Feb 23 l994 94-! CPD1| l70 G.S. Link & Assocs., B-229604, Jan.
25,1988, 88-1 CPD 1 70. .

" Phillips Cartner & Co.. B-224370. 2. Oct. 2, 1986, 86-2 CPD 1382,

' Chi Corp., B-224019, Decc. 3, 1986, 86-2 CPD 1634. .

o 14 . R o *

' Libby Corp.. B-220392; Mar. 7, 1986, 86-1 CPD' 1 227. - .

™10 US.C. § 2304(c): 41 US.C. § 253(¢).

"™ Immunalysis{Diagnostixx of California Corp., B-254386, Dec. 8, 1993, 93-2 CPD 1'309.
5612" Sargent & Greenleaf, Inc., B-255604.3, Mar. 22, 1994, 94-1 CPD 1 208; Colbar, Inc., 5-230754 June 13, 1988, 88-1 CPD 1

™ DOD Contracys, Inc., B-250603.2, Mar. 3, 1993, 93-1 CPL* { 195. -

" Equa Industries, Inc., B-257197, Sept. 6, 1994, 94-2 CPD 1 96.

" QUL Instruments, Inc.. B-186319, Sept. 1, 1976, 76-2 CPD { 212.

¢ Camar Corp., B-253016, Aug. 11, 1993, 93-2 CPD {94. ' :

' Bironas, Inc., B-249428, Nov. 23, 1992, 92-2 CPD { 365; Con.tmmmeN Polites & Co 5239389 Aug 16, 1990, 90-2 CPD 1
132; M. C. & D. Capital Corp., B225830, July 10, 1987,87-2 CPD 132.

'™ Fry Communications, Inc., B-220451, Mar. 18, 1986, 86-1 CPD { 265.

™ Pem All Fire Extinguisher Corp., B-231418, July 27, 1988, 88-2 CPLC 195,

w Coastal Computer Consultants Corp., B-253359, Sept. 7, 1993, 93-2 CPD { 155.

" DGS Contract Services, Inc., B-249845.2, Dec. 23, 1992,92-2 CPD 1 435.

"2 Coastal Computer Consultants Corp. v. Department of Commerce, GSBCA No. 12869-P 94—3 BCA 127.151; InSyst Corp.,
CSBCA No. 9946-P, 89-2 BCA 1 21,782:

W Lionhart Group, Ltd., B-257715, Oct. 31, 1994, 94-2 CPD 1 170.

' Procurement: Better Compliance With the Competition in Contracting Act Is Needed, GAO/NSIAD-87-145 (Aug. 26, 1987).

W Procurement: Efforts Still Needed to Comply With the Competition in Contracting Act, GAO/NS[AD-90—IO4 (May 1990).

‘% Admerican Sterilizer Co., B-223493, Oct. 31, 1986, 8G-2 CPD { 503.

» Defense Inventory: Extent of Diminishing Manufacturing Sources Problems Still Unknown, GAOQ/ NSIAD-95-85 at 1 (April
1995). , ‘

" [d. at 1-2.

' East West Research, Inc., B-239919, Aug. 28 1990, 90-2 CPD 1 172; Nasuf Construction Corp.—Recon., B-219733.2, Mar.
18, 1986, 86-1 CPD 1 263.

™ 10 U.S.C. § 2305(a)(1)(A)(ii); 41 US.C. § 253a(a)(1)(C). FAR § 10.004(a)(1).

*' Maremont Corp., B-186276, Aug. 20, 1976, 76-2 CPD1181.

"2 Note 79, supra, and accompanying text.

™ Triple P Services, Inc., B-220437.3, April 3, 1986, 86-1 CFD 1 318.

™ 4rthur Young & Co., B-216643, May 24, 1985, 85-1 CPD 1 598.

w Federal Computer Corp., B-223932, Dec. 10, 1986, 86-2 CPD {1 665.

% Communications Corps, Inc., B-179994, April 3, 1974, 74-1 CPD 1168.

¥ Consolidated Devices, Inc.—Recon., B-225602.2, April 24, 1987, 87-1 CPD 1 437.

" See Interface Flooring Systems, Inc., B-225439, Mar. 4, 1987, 87-1 CPD 1 247.

" Harris Corp., B-217174, April 22, 1985, 85-1 CPD { 455.

™ Express Signs International, B-227144, Sept. 14, 1987, 87-2 CPD { 243; Korean Maintenance Co., B-223780, Oct. 2, 1986,
86-2 CPD 1 379.

» 4CRAN, Inc., B-225654, May 14, 1987, 87-1 CPD 1 509 at 7-8.

2 Parker’s Mecharucal Contractors, Inc., ASBCA No. 32842, 88-1 BCA 120,472. Accord Electrical Commctmg Corp. of Guam,
Inc., ASBCA No. 33136, 90-3 BCA 1 22,974.

» | oral Fairchild Corp., B-242957, June 24, 1991, 91-1 CPD 1 594.

= Note 185, supra, at 7.

»s Community Heatmg & Plumbing Co. v. Kelso, 987 F.2d 1575 (Fed. Cir. 1993); Technocratica, ASBCA No. 44134, 94-2 BCA
1 26.606.

"™ Fort Vancouver Plywood Co. v. United States, 860 F.2d 409, 414 (Fed. Cir. 1988). -

»' Henry Shirek, ASBCA No. 28414, 86-1 BCA 1 18,560.

™ Premiere Vending, B-256437, June 23, 1994, 94-1 CPD 1 380; U.S. Defense Systems, Inc., B-251544, Mar. 30, 1993, 93-1 CPD
1279.

I See notes 88 and 89, supra, Jilu accompanying text.

0 C3, Inc., B-241983.2, Mar. 13, 1991, 91-1 CPD 1279.

u G. Marine Diesel, B-232619, Jan. 27, 1989, 89-1 CPD 1 90.
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* PCB Plezolromcs Inc.. B-254046, Nov. 17, 1993, 93-2 CPD 1 286; 4. J. Fowler Corp B-ZJJJZ&, Feb. 16,1989, 391 CPD 1
166

FAR § 15.605(e): - North-East Imaging, Inc.. B-256281, June 1, 1994, 94-1 CPD ﬂ 332. Lewxs & Smuh Construction Co..
B-253382, Sept. 8. 1993, 93-2 CPD 1150: T. H. Tavlor, Inc.. B-227143, Sept. 15, 1987, 87-2. CPD!ZSZ

™ Mandex, Inc., B-241759, Mar. 5, 1991, 91- lCPD\]244 Accard Essex Electro. qumeers Inc.; B 2522882 July 23, 1993, 93-2
CPD 1 47. :

" J. A. Jones Management Services, Inc., 82549“\2 Mar l6 1994 94-1. CPD1244 Cer ooa

¥ Teledyne Brown Engineering, B-258078, Dec. 6, 1994, 94-2CPD 1 223 . T,

¥ Loral Aerospace Corp.. B-258817, Feb. 21, 1995 95-1 CPD §97. _ » . _

" Chadwick-Helmuth Co., B-238645.2, Nov. 19, 1990, 90-2 CED 1 400.

* Princeton Gamma-Tech, Inc., B-228052.2, Feb. 17, 1988, §8-1 CPD 1 175. The Request fo: Proposals said proposals must
reflect if the product “meets or exceeds™ the specifications, but it did not mdlcate pomts woyld be scored for -exceeding the
performance requirements. : . { .

™ Astrophysics Research Corp., B-228718.3, Feb. 18, 1988, 88-1 CPD I i67 at 4."

' See Able-One Refrigeration, Inc., B-244695, Oct. 28, 1991,.91-2 CPD 1 384; Bower Converswn Im: B-23930| Aug 20, 1990,
© 90-2 CPD 1 145. , : .

* American Development Corp., B-251876.4, Jaly 12, 1«993. 93-2 CPD 1 49 b e P

® CICA § 2711¢a)(1), 2723, note 9, supra. =~ w5 o . . N '

50 Fed. Reg. 1726, 1740 (Jan. 11, 1985).

3 Hydroscience, [pc.. B-227989, Nov. 23, 1987, 87-2 CPD]SOL Engmeermg Consu}lanu &‘Publlcatxons—Recou B-225982 s,
June 16, 1987, 87-1 CPD { 598. e en ‘

2 Coopers & Lybrand, B-224213, Jan. 30, 1987, 87-1 CPDI 100. . R

2" Hoffman Management, Inc., B-238752, July 6, 1990, 90-2 CPD 115, T A P

™ Ward{Hall Associates AIA, B-226714, June .17.~1987, 87-1-CPD'1 605. : '

® Section 802(a), National Defense Authorization Act for Fiscal’ Year -l99l.,Pub L. No. lOi SlO lOS Stat 1588 (Nov 5, 1990),
amended by 10 U.S.C. § 2305(a)(2)(A). '

™ H.R. Rep. No. 101-665, 101st Cong., QdSm 1990.U.S. Code Cong & Admin. News 2931 3029 '

3" Macro Service Systems, Inc., B-246103, Feb, 19, 1992, 92-1 CPD % 200. - B

Y DeLima Assoc., B-258278.2, Dec. 20, 1994, 94-2 CPD1253. -~ - | oo L)

™M Mvogadro Energy Systems, B-244106, Sopt. 9, 1991, 912 CPD 1 229. S

™ Teledyne Brown Engineering, B-258078, Dec. 6, 1994 94-2 CPD 1 223; Speaalxzed Tedtmcal Servaces. hu: B—2474892 June
11, 1992, 92-1 CPD 1 510. L e

% Information Systems Networks, Inc., B-254384,3, lan. 21, 1994, 94-1, CPD 1 2‘-7 PR

% Information Spectrum, Inc., 8-256609 3, Sept.. 1, 1994, 94-2 CPD 1 251.. N ‘

" System Resources, Inc. v. Department of the Navy, GSBCA No.- 12536-P, 94-t BCA 1 26, 388 at 131 282

Bt Richard §. Cofien, B-256017.4,. June 27, 1994, 94-}, CPD § 382 at 6.0 .« . Lo :

™ Sunbelt Properties. Inc., B-249469, Nov. 17, 1992, 92-2 CPD 1 353. .

1 Scientex Corp., 8-238689 June 29, 1990, 90-1 CPD 1 597. :

*! Eagle Research Group, Inc., B-230050, May 13, 1988, 882 CPD: g 123.. .. . . -

2 White Water Assocs., Inc., B-244467 Oct. 22, 1991, 91-2 CPD 1 356. -

! donald clark Assocs., B-253387; Sept. 15, 1993,:93:2 CPD1168at4 - . e

“ 4 & W Maintenance Services, Inc., B-255711, Mar. 25, 1994, 94-1,CPD I 2040

1 See, e.5.. N W Ayer Inc., 8-248654 Sept. 3, 1992, 922 CPD 4 154, : -

™ Colbar, Inc., B—2275554 Feb. 19, 1988, 88-1 CPD 1 168. N :

' See, e.g., S and T Services, B-252359, June 15, 1993, 93-1 CPD 1 464; Cook Trawl;.,B-238527 June 13, 1990 9Q-l CPD 1571.

1 Centex Construction Co., B-238777, June 14, I990 90-1 CPD 1566., . - mras P TP

* Telos Field Engineering, B-253492.6, Dec: 15, 1994, 94-3 CPD 1 240. ‘

 See Telos Field Engineering, B-251184, Mar. 26, 1993, 93-1 CPD f27l .

3! See Telos Field Engineering, note 249, supra;, S & G Industries, hlc 3255263 Feb. 1, 1994 94-l CPD l 81. .

B SDA Inc., B-256075, May 2, 1994, 94—2 D 1 71. .

oy

: .t.“‘-', 2t A B

AR .. e v e
« . - % e -~ DR

¥ Bell Free Contractors, Inc., B-227576, Oet. 30,1987, 8J2CPD ¥ 418 - O . JJ‘
i Bionetics Corp., B-258106, Dec. 9, 1994, 94-2 CPD { 231. ' RN
® Ogden Logistics Services, B-257711.2, Dec. 12, 1994, 95-1 CPDA3. . e
¥ J. A. Reyes Assocs., Inc., B-230170, June 7, 1988, 88-1 CRD {536. - WS e

¥ Analex Space Systems, Inc., B-259024, Feb. 21, 1995, 95-i CPD { 106 .

B Irwin & Leighton, Inc., B-241734, Feb. 25, 1991, 9-1-C l;D‘ﬂZOS .

* Systematic Management Services, Inc., B-250173, Jan. 14, 1993, 93-1 CPD'{ 41. »

¥ American Service Technology, Inc.;. B-2§5075 Feb. 4, 1994, 94-1,CPD 1 72. )

* Ogden Logistics Services, B-257731.2, Dec. 12, 1994, 95-1 CPD 1 3; Renow, Inc.,  B-251055, Mar. 5, 1993, 93-1 CPD 1 210.

“! Aid Maintenance Co., B-255552, Mar. 9, 1994,.94-1 CPD- l 188. See also Ogdcn Government Services, B-253794.2, Dec. 27,
1993, 93-2 CPD { 339.

*: Scheduled Airlines Traffic Offices, Inc., B-253856.7, Nov. 23 l994 95-1 CPD 1 33.

* DRT Assocs., Inc., B-237070, Jan. 11, 1990, 90-1 CPD {1 47.

¥ Scientific ,\farmgcmenr Assocs., Inc., B-238913, July 12, 1990, 90-2 CPD I 27,

 Abel Converting, Inc., B-224223, Feb. 6, 1987, 87-1 CPD 1 130.

¥'W.M.P. Security Service Co., B-256178, May 12, 1994, 94-1 CPD { 303.

¢
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¥ Abt Assocs., Inc.. B-253220.2, Oct. 6. 1993, 93-2 CPD § 269. S =

% Maremont Corp., B-186276, Aug. 20. 1976. 76-2 CPD'.I 181. R -

™ FAR §9.104-1. S : _ B

" FAR § 9.103(b). o PERNEY

" FAR § 9.103(c). :

3 Continental Maritime of San Diego, Inc.. B- 249858 2 Fcb 111993, 93-1 CPD 1 230.

™Id. at 7. %

** PHE/Maser, Inc., B-238367 5. Aug. 28, 1991, 91- ZCPDIZIO Fllght International Group, lnc 3-2389534 Sept. 28, 1990,
90-2 CPD ¥ 257.

‘DanVllIe-Fmdorﬁ' Lid., B-241748, Mar 1, l99l 91- lCPD1| 232; Greyback Concesswn. B-239913 Oct. lO 1990, 90-2 CPD ¢
278. .

7 Electrolux SARL, B-248742, Sept. 21, 1992 92 2 CPD | 192

™ McLaughlin Research Corp., B-247118, May 5, l992 92 1 CPD 11 422 W;ckman .)pacecrafl & Propul.uon Co B-219675,
Dec. 20, 1985, 85-2 CPD 1 690. , -

™ FMS Corp., B-255191, Feb. 8, 1994, 94-1 CPDI 182.

™ Southwest Resource Development, B-244147, Sept. 26, 1991, 91-2 CPD 1 295; Applxed Research Technology, 8-240230 Nov.
2, 1990, 90-2 CPD {1 358. .

™ 4 & W Maintenance Services, Inc., B-255711, Mar. 25, 1994, 94-1 CPD { 214

" F& H Manufacturing Corp., B-244997 Dec. 6, 1991, 91-2 CPD 1 520.

™ Racal Guardata, Inc., B-245139.2, Feb. 7, 1992, 92-1 CPD 1 159.

™ Suncoast Scientific Inc., B-240689, Dec. 10, 1990, 90-2 CPD {1 468.

*® Central Air Service, Inc., B-242283.4, June 26, 1991, 91-2 CPD 1 8.

™ Duke/Jones Hanford. Inc., B-249367.10, July 13, 1993,.93-2 CPD g 26;. I-zstrumem Control Servu:e Inc., B-247286 Apnl 30,
1992, 92-1 CPD 1 407. N R

# Pacific Computer Corp., B-224518.2, Mar l7 1987, 87-1 CPD I 292. )

™ Kunkel-Wiese, Inc., B-233133, Jan. 31, 1989, 89-1 CPD { 98. :

® Telos Field Engineering, B-253492.6, Dec. 15, 1994, 94-2 CPD { 240; NITCO. 5-246185 Feb. 21 1992, 92-1 CPD {1 212.

™ Management & Industrial Technologies Assocs., B-257656 Oct. 11, 1994, 942 CPD I 134 Crlmson Emerpmes Inc.,
B-243193.4, June 12, 1992, 92-1 CPD 1 512.

™ Mesa, Inc., B-254730, Jan. 10, 1994, 94-1 CPD I 62 Aumcuu. Inc., 8251585 2. May 28, 1993, 93 1 CPD 1 423; Talon Corp.,
B-248086, July 27, 1992, 922 CPD { 55.

Pt pCL/American Bridge, B-254511.2, Feb. 24, 1994, 94—1 CPDY142; Technology& Managemem Serwces. Inc., B-240351 Nov.
7. 1990, 90-2 CPD 1 375.

™ See Pannesma Co., B-251688, April 19, 1993, 93-1 CPD { 333.

™ Information Spectrum, Inc., B-256609.3, Segt. 1, 1994, 94-2 CPD 1 251; Contraves USA lnc B-241500 Jan. 7, 1991. 91-1
CPD 1 17. See Radiation Systems, Inc., B-222585.7, Feb. 6,.1987, 87-1. CPD 1 129,

" Communications Int'l Inc., B-246076, Feb.+18, 1992, 92-1 CPD 1194, .

» Mark Martens, The Best Value of “Risk"”: How to Account far the Probab:luy of Negcmve Events. Contract Management 47
(Mar. 1995). . .

™ Deita Computec, Inc., B-225442, Feb. 9, 1987, 87-1 CPD1 139

™ CACI. Inc., B-225444, Jan. 13, 1987, 87-1 CPD 1 53.

™ John Brown U.S. Services, Inc., B-258158, Dec. 21, 1994; 95-1 CPD 1 35 at 10. C

» Premier Vending, B-256437, June 23, 1994, 94-1 CPD 1 380; Advanced Re:ource: Int’l, Im: -—Recon.. B-249679. 2 April 29,
1993, 93-1 CPD 1 348. <! . .

® Individual Development Assocs.. Inc., B-225595, Mar. 16, 1987,-87-1 CPD § 290

m [itton Systems, Inc., B-239123, Aug. 7, 1990, 90-2 CPD { 114 at.7-8.

» PCB Piezotronics, Inc., B-254046, Nov. 17, 1993, 93-2 CPD I 286 Triton Marine Construction Corp., B-250856 Feb. 23,
1993, 93-1 CPD 1 171.

» RAI, Inc., B-250663, Feb. 16, 1993, 93-1 CPD | 140;- Eaﬂh Resources Corp 3-248662 2, Nov 5 1992 92-2 CPD 1323.

s Nicolet Instrument Corp., B-258569, Feb. 3, 1995, 95-1 CPD'148. . - ,

» SeaSpace, B-241564, Feb. 15, 1991, 91-1 CPD $179. , _ STy i

* DUAL, Inc., B-252593.3, Aug. 31, 1993, 93-2 CPD 1 190. S

» AMichael C. Avino, Inc., B-250689, Feb. 17, 1993; 93-1 CPD { 148, RN

* John Brown E & C, 8-24324? July 5, 1991, 91-:2 CPD 127.

" Cherry Hill Travel Agency, Inc., B-240386, Nov.'19, 1990, 90-2 CPD 1 403

W Picker Int’l, Inc., B-249699.3, Mar. 30, 1993, 93-1 CPD 1 275.

2 See ALM, Inc., 3-225589 May 7, 1987, 87-1 CPD 1486.

" Northwest EnviroService, Inc., B-247380.2, July 22, 1992, 92-2 CPD I 38 See Sperry Corp., B-225492, Mar 25, 1987, 87-1
CPD 1 341.

4 See Robert J. Kenney, Jr. & Daniel C. Sweency, Best Value Procuremem Briefing Paper 934, Federal Publlcauons Inc. (Mar.
1993). N

s Southern Commercial Industries, Inc., B-229969, April 25, 1988 88-1 CPD 11397.

"¢ Ssp Corbetta Construction Co., B-182979, Sept. 12, 1975, 75-2 CPD € 144,

" See Pushkar, Leat, & Hopkias, Past Performance Evaluations, Bricling Paper No. 94-6, Federal Publications Inc. (May 1994).

M 15 US.C. § 637(b)(7T)(A).

M RMS Industries, B-247229, May 19, 1992, 92-1 CPD 1 451.
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™ 4 & W Maintenance Services, Inc., B-258293, Jan. 6, 1995,.95-1 CPD 1 8: VR Environmental Serwcc: B-246917, April 15
1992, 92-1 CPD 1 370; Pais Janitorial Service & Supplies, Inc.. B-244157, June 18, 1991, 91-1 CPD 1581, - E )

¥ INTERLOG. B-249613, Oct. 26, 1992, 92-2 CPD 1 282.

2 D. M. Potts Corp., B-247403.2, Aug. 3. 1992,92-2CPD 165.

W IBIS Corp., B-224542, Feb. 9. 1987, 87-1 CPD 1136. S

™ F & H Manufacturing Corp.. B-244997, Dec. 6, 1991, 91-2 CPD l 520.

' Data Systems Analysts, Inc., B-255684, Mar. 22, 1994, 94-1 CPD 1 209. ' :

" Docusort, Inc.. B-254852 Jan 28, 1994 94-1 CPDIJB Advanced Re:ource: Int’l, lnc 8-249679 Nov. 18, 1992 92-2CPD {1
357,
. 7 Califone Int’l, Inc., B- 246233 Feb. 25 1992 92-l CPD|226 Arrawsmull Industries, Inc., B-2332|2 Feb 8, 1989 89-1 CPD

129.

4 Renic Corp., B-248100, July 29, 1992, 92-2 CPD160. '~ ° RN T

'™ Clegg Industries, Inc., B-242204.3, Aug. 14, 1991, 91-2 CPD l 145. T

@ See FAR § 9.104-1. ' '

¥ Quoted in Thirteenth Annual Report of the Select Commmee on Suull Business ol' lhe Umtea States Senate, S Rep. No. 104,
88th Cong., Ist Sess. at 31 (April 2, 1963). , ‘ )

3 Comp. Dec. 437, 438 (1897). ¢ RS S . T N

™7 Comp. Dec. 712, 714 (1901). e T R

1 25 Comp. Dec. 398, 404 (1918). SRR P B KA SR

2 32 Comp. Gen. 384, 387 (1953). ' _ o e ! S R

10 Comp. Gen. 294, 300 (1931). ‘ ' ' ' ' SO

20 Comp. Gen. 18, 21 (1940). Contract pwvmons are uhauthorized unteu msonably requisite to the aeoompltshmem of the
legislative purposes of the contract appropriation. 18 Cornp Gen 283, 295 (1938).

™20 Comp. Gen. 18, 21 (1940). : S s

™ Unpub. Comp. Gen., A-33338 (Oct. 3, 1930) L A T - R

* Unpub. Comp. Gen., A-26439 (Apnl 12, l929) e R S o

31 USC. § 1341 R '

* FAR § 10. 002(3)(4) See Project Software & Developmenr Inc GSBCA No. 8471-P, 86-3 BCA l 19 082 at 96 403 (if
expressions of actual requirements overstate an agency's needs, those expressions are improper).

“ Greenborne & O’Mara—Recon., B-247116.3, Oct. 7, 1992, 92-2 CPD { 229 at 2:3.

85’“ éal.’ﬂ West Research, Inc., B-239516, Aug. 29, 1990, 90-2CPD 1 178; Comohdalchamunam Co &220{14 Nov 12 1985,

-2 CPD 1 539.

* Digital Equipment Corp., B-183614, Jan. 14, 1976, 76-1'CPD 1 21.

™ Jones Refrigeration Service, B-221661.2, May'S, 1986, 86-1 CPD 1 431, L

' W.M.P. Security Service Co., B-256178, May 12, 1994,94-1 CPD.1303. ’ :

* National Steel & Slupbulldiug Co., 8-250305 2, Mar. 28 1993, 93-1 CPD l 260 Tridemt Sy:u»u' lnc B-243101 June 25,
1991, 911 CPD 1 604. .

* Mandex, Inc., B-241759, Mar. 5, 1991 91-1 CPD‘Z“ d

% Astro Pak Corp., B-256345, June 6, 1994, 94-1 CPD 1.352; Mariu In.ﬂrumau Co., 8-241292 3. Mar 22, l99l 91 1CPD §
317. : A

m Compurervu'ion Corp., GSBCA No. 8601-P, 86-3 BCA 119,266 at 97,409. - r

" Sierra Technology & Resources, Inc., B-243171,3, May 19, 1992, 92-1' CPD. { 450' Micmcouormc Ap_nhcauons. Inc.,
B-224560, Feb. 9, 1987, 87-1 CPD 1 137.

™ Paul G. Koukoulas, B-229650, Mar. 16, 1988, 88-1 CPD 1 278.

¥ American Contract Services, Inc., B-256196.2, June 2, 1994, 94-1 CPD l 342 SeaSpace Corp B-2$2476.2, June 14 1993,
93-1 CPD 1 462. W , _ ,

" Arthur Anderson & Co., B-245903, Feb. 10, 1992, 92-1 CPD I 168 at 4. - RN

3% Id.. Cadmus Group, Inc., B-2411372.3, Sept. 25, 1991, 91-2CPD 1271. .

3" Midwest Research Institute, B-240268, Nov. 5, 1990, 90-2 CPD { 364 Sparta, Inc., B-228216 Jan lS 1988, 88-1 CPD 1 37.

W SEC, Inc., B-226978, July 13, 1987, 87-2 CPD 138. . o

™ Calspan Corp B-258441, Jan. 19, 1995, 95-1 CPD {1 28. R N -

% Barron Builders & Management Co., B-225803, June 30, 1987, 87-1 CPD 1 645 at 4-5. o

» Ogden Plant Maintenance Co., B-255156.2, April 7, 1994, 94-1.CPD 1275 at 5.

! Benchmark Security, Inc., B-247655.2, Feb. 4, 1993, 93-1 CPDI 133, Wyle Laboratories, Inc., B-239113, Aug. 6, 1990, 90-2
CPD 1 107.

¥ See Paul Shnitzer & Thomas P. Humphrey, The Scope of lhe Source Selection Official’s Dm'rmon. Briefing Paper 94-5,
Federal Publications Inc. (April 1994).

% Contel Federal Systems, Inc., GSBCA No. 9743-? 89-1 BCA 1 21 458 at 108,124

%919 F.3d 1342 (11th Cir. 1994).

% East West Research, Inc., B-238633, June 13, 1990, 90-1 CPD 1 555.

%' Mart Corp.. B-2549617.3, Mar. 28, 1994, 94-1 CPD 1 215. In Corbin Supenor Composites, Inc., B-242394, April 19, 1991, 91-1
CPD 1 389 at 5. the Comptrolier General said it would question the agency’s determination of minimum needs only if it had “no
reasonable basis.”

w JSA Healthcare Corp., B-252724, July 26, 1993, 93-2 CPD 1 54; Federal Environmental Services, Inc., B-250135.4, May 24,
1993, 93-1 CPD 1 398.

L e
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" General Crane & Hoist, Inc.. B-258819, Feb. 21, 1995, 95-1 CPD 1 99; Family Realty, B-247772, July 6, 1992, 93.3°CPD 16.

™ Brunswick Defense. B-255764, Mar. 30, 1994, 94-1 CPD $225: COMSAT int'l Communications, Inc., B-223953, Nov. 7. 1986,
86-2 CPD 1 532 (“We will question contracting officials’ determinations only upon a clear showing of unreasonableness, abuse of
discretion or violation of procurement statutes or regulations.™)

" KPMG Peat Marwick, B-255224, Feb. 15, 1994, 94-] CPD 1111,

" Johns Hopkins Univ., B-233384, Mar. 6, 1989, 89-1 CPD { 240.

™ D. M. Pouts Corp., B-247403.2, Aug. 3. 1992, 92-2 CPD § 65.

™ Pratt & Lambert, Inc., B-245537, Jan. 9, 1992, 92-1 CPD 1 48.

7" Aspect Telecommunications, GSBCA No. 11250-P, 91-3 BCA 24,199.

™ Computer Lines. GSBCA No. 8206-P, 86-1 BCA 1 18,653. :

'™ Materials, Communication & Computers, Inc. v. Defense Logistics Agency, GSBCA No. 12930-P, 95-1 BCA 127.312.

" TRW Inc., GSBCA No. 11309-P, 92-1 BCA 1 24,389.

'™ Latecoere International, Inc. v. United States, note 365, supra, and cases cited at 1356.

*® Acquisition Reform, 60 Fed. Cont. Rep. 235 (Sepe. 13, 1993).

®' Steven Kelman, Procurement and Public Management | (American Enterprise Institute Press 1990).

*2 Pub. L. No. 103-355 (Oct. 13, 1994), 108 Stat. 3243,

* A Guide 10 Best Practices for Past Performance, Office of Federal Procurement Policy (Interim ed. May 1995).

*Id. at 13.

* Laidlaw Environmental Services, Inc., B-256346, June 14, 1994, 94-1 CPD 1 365 at 6-7.

" SDA Inc., B-256075, May 2, 1994, 94-2 CPD 1 71 at 6-7.

*' Young Enterprises, Inc., B-256851.2, Aug. 11, 1994, 94-2 CPD 1 159 at 4-5.

% Federal Acquisition Reform Act of 1995, Special Supplement, 63 Fed. Cont. Rep. No. 20 (May 22, 1995).

™ /d. at S-7.

™ Acquisition Reform, 63 Fed. Cont. Rep. 641, 643 (May 22, 1995).

™ 141 Cong. Rec. H5912 (daily ed. June 14, 1994).

™ Id. at H5926. .

™ Id. at H5936; 63 Fed. Cont. Rep. 743 (June 19, 1995).

™ 141 Cong. Rec. H5924, H5926 (daily ed. June 14, 1995).

»Id. at H5930, 5931.

™ id. at H5932.

*' FAR § 15.609(a).

™ See Special Supplement, 63 Fed. Cont. Rep. No. 12 (Mar. 27, 1995).

™Id. at S-17.

““FAR § 15.609(a); Reliable System Services Corp., B-248126, July 28, 1992, 92-2 CPD 157.

“' PeopleWorks, Inc., B-257296, Sept. 2, 1994, 94-2 CPD § 89: Aid Maintenance Co., B-255552, Mar. 9, 1994, 94-1 CPD 118s.

“* ARC Professional Services Group, Inc. v. General Services Administration, GSBCA No. 12699-P, 94-2 BCA 1 26,845 at
133,573; Integrated Systems Group, Inc., GSBCA No. 11156-P, 91-2 BCA 123,961 at 119.956.

* EER Systems Corp., B-256383, June 7, 1994, 94-] CPD 1 354; Information Systems & Networks Corp., B-220661, Jan. 13,
1986, 86-1 CPD 1 30.

* Telcom Systems Services, Inc. v. Department of the Interior, GSBCA No. 12993-P, 95-1 BCA 127,346; Information Ventures,
Inc., B-243929, Sept. 9, 1991, 91-2 CPD 1 227.

“ National Systems Management Corp., B-242440, April 25, 1991, 91-1 CPD 1 408; StaffAll, B-233205, Feb. 23, 1989, 89-1
CPD 1 195.

““ 141 Cong. Rec. H5930-31 (daily ed. June 14, 1995).

“ Pendlus Building Services, Inc., B-25721.3, Mar. 8, 1995, 95-1 CPD 1 135 (even acceptable proposals with no reasonable chance
of award can be excluded); Better Service, B-256498 2 Jan. 9, 1995, 95-1 CPD 1 11 (proposal lacking sufficient information to
determine compliance can be excluded without discussions).

™ See notes 10, 11, and 12, supra.

“* Edward Felsenthal, Weekend Warriors Find a New Arena: Court, Wall St. J., June 23, 1995, at Bl.

“* Robert Bolt, 4 Man For All Seasons 66 (Vintage International 1990).
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